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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1238
[No. 2018-N-04]

Orders: Reporting by Regulated
Entities of Stress Testing Results as of
December 31, 2017; Summary
Instructions and Guidance

AGENCY: Federal Housing Finance
Agency.
ACTION: Orders.

SUMMARY: In this document, the Federal
Housing Finance Agency (FHFA)
provides notice that it issued Orders,
dated March 1, 2018, with respect to
stress test reporting as of December 31,
2017, under section 165(i)(2) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act). Summary Instructions and
Guidance accompanied the Orders to
provide testing scenarios.

DATES: Effective April 30, 2018. Each
Order is applicable March 1, 2018.

FOR FURTHER INFORMATION CONTACT: John
Williams, Manager, Financial
Performance Reporting, Enterprise
Financial Reporting Section, (202) 649—
3159, John.Williams@fhfa.gov; Stefan
Szilagyi, Examination Manager, Office
of Risk Modeling, Division of Bank
Regulation (202) 649-3515,
Stefan.Szilagyi@fhfa.gov; Karen Heidel,
Assistant General Counsel, Office of
General Counsel, (202) 649-3073,
Karen.Heidel@fhfa.gov; or Mark D.
Laponsky, Deputy General Counsel,
Office of General Counsel, (202) 649—
3054, Mark.Laponsky@fhfa.gov. The
telephone number for the
Telecommunications Device for the
Hearing Impaired is (800) 877—-8339.

SUPPLEMENTARY INFORMATION:
I. Background

FHFA is responsible for ensuring that
the regulated entities operate in a safe
and sound manner, including the

maintenance of adequate capital and
internal controls, that their operations
and activities foster liquid, efficient,
competitive, and resilient national
housing finance markets, and that they
carry out their public policy missions
through authorized activities. See 12
U.S.C. 4513. These Orders are being
issued under 12 U.S.C. 4516(a), which
authorizes the Director of FHFA to
require by Order that the regulated
entities submit regular or special reports
to FHFA and establishes remedies and
procedures for failing to make reports
required by Order. The Orders, through
the accompanying Summary
Instructions and Guidance, prescribe for
the regulated entities the scenarios to be
used for stress testing. The Summary
Instructions and Guidance also provides
to the regulated entities advice
concerning the content and format of
reports required by the Orders and the
rule.

II. Orders, Summary Instructions and
Guidance

For the convenience of the affected
parties and the public, the text of the
Orders follows below in its entirety. The
Orders and Summary Instructions and
Guidance are also available for public
inspection and copying at the Federal
Housing Finance Agency’s Freedom of
Information Act (FOIA) Reading Room
at https://www.fhfa.gov/AboutUs/
FOIAPrivacy/Pages/Reading-Room.aspx
by clicking on “Click here to view
Orders” under the Final Opinions and
Orders heading. You may also access
these documents at http://www.fhfa.gov/
SupervisionRegulation/
DoddFrankActStressTests.

The text of the Orders is as follows:

Federal Housing Finance Agency

Order Nos. 2018-OR-B-1, 2018-OR-
FNMA-1, and 2018-FHLMC-1

Reporting by Regulated Entities of Stress
Testing Results as of December 31, 2017

Whereas, section 165(i)(2) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank
Act”) requires certain financial
companies with total consolidated
assets of more than $10 billion, and
which are regulated by a primary
Federal financial regulatory agency, to
conduct annual stress tests to determine
whether the companies have the capital
necessary to absorb losses as a result of
adverse economic conditions;

Whereas, FHFA’s rule implementing
section 165(i)(2) of the Dodd-Frank Act
is codified as 12 CFR 1238 and requires
that “[elach regulated entity must file a
report in the manner and form
established by FHFA.” 12 CFR
1238.5(b);

Whereas, The Board of Governors of
the Federal Reserve System issued stress
testing scenarios on February 1, 2018;
and

Whereas, section 1314 of the Safety
and Soundness Act, 12 U.S.C. 4514(a)
authorizes the Director of FHFA to
require regulated entities, by general or
specific order, to submit such reports on
their management, activities, and
operation as the Director considers
appropriate.

Now therefore, it is hereby Ordered as
follows:

Each regulated entity shall report to
FHFA and to the Board of Governors of
the Federal Reserve System the results
of the stress testing as required by 12
CFR 1238, in the form and with the
content described therein and in the
Summary Instructions and Guidance,
with Appendices 1 through 12 thereto,
accompanying this Order and dated
March 1, 2018.

It is so ordered, this the 1st day of
March, 2018.

This Order is effective immediately.

Signed at Washington, DG, this 1st day of
March, 2018.

Melvin L. Watt, Director,
Federal Housing Finance Agency.

Dated: April 23, 2018.
Melvin L. Watt,
Director, Federal Housing Finance Agency.
[FR Doc. 2018-09072 Filed 4-27-18; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0305; Product
Identifier 2013—-NM—226-AD; Amendment
39-19259; AD 2018-09-03]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule; request for
comments.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2009-11—
08, which applied to certain Airbus
Model A330-202, —223, —243, -301,
—322, and —342 airplanes. AD 2009-11—
08 required repetitive special detailed
(high frequency eddy current)
inspections to detect cracking of the
keel beam fitting horizontal flange edge
at a certain frame (FR) on the left- and
right-hand sides of the fuselage, and
repair if necessary. This AD was
prompted by a new fatigue and damage
tolerance evaluation that concluded the
current inspection thresholds and
intervals had to be modified. This AD
requires contacting the FAA to obtain
instructions for addressing the unsafe
condition on these products, and doing
the actions specified in those
instructions. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD becomes effective May
15, 2018.

We must receive comments on this
AD by June 14, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0305; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone:
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,

International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone and fax: 206-231-3229.
SUPPLEMENTARY INFORMATION:

Discussion

We issued AD 2009-11-08,
Amendment 39-15918 (74 FR 25404,
May 28, 2009) (“AD 2009-11-08"),
which applied to certain Airbus Model
A330-202, -223, -243, -301, —322, and
—342 airplanes. AD 2009-11-08 was
prompted by reports of cracks on the
left- and right-hand sides between the
crossing area of the keel angle fitting
and the front spar of the center wing
box. AD 2009-11-08 required a special
detailed (high frequency eddy current)
inspection to detect cracking of the keel
beam fitting horizontal flange edge at
FR40 on the left- and right-hand sides
of the fuselage, and repair if necessary.
We issued AD 2009-11-08 to detect and
correct cracking on the left- and right-
hand sides, between the crossing area of
the keel angle fitting and the front spar
of the center wing box, which if not
corrected, could affect the structural
integrity of the airplane.

Since we issued AD 2009-11-08, a
new fatigue and damage tolerance
evaluation was conducted by the
manufacturer. It was concluded that,
due to airplane utilization, the current
inspection thresholds and intervals had
to be modified.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2013-0247,
dated October 10, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ““‘the
MCATI”), to correct an unsafe condition
for certain Airbus Model A330-202,
—223,-243,-301, —322, and —342
airplanes. The MCAI states:

During the A330 and A340 aeroplane
fatigue test, cracks appeared on the right and
left sides between the crossing area of the
keel angle fitting and the front spar of the
Centre Wing Box (CWB). Several
modifications were introduced in the fleet in
the area of frame (FR) 40 keel angle assembly
in order to prevent these cracks. However,
the new design caused interference between
one fastener and the keel angle which was
corrected by further local reprofiling of the
keel angle horizontal flange.

This condition, if not detected and
corrected, could result in reduced structural
integrity of the area.

Prompted by these findings, EASA issued
AD 2008-0213 [which corresponds to FAA
AD 2009-11-08] to require accomplishment
of repetitive special detailed inspection on
the horizontal flange of the keel beam in the
area of first fastener hole aft of FR40 and,
depending on findings, accomplishment of a
repair.

Since that [EASA] AD was issued, a new
fatigue and damage tolerance evaluation was
conducted by Airbus. It was concluded that,
due to aeroplane utilisation, the current
inspection thresholds and intervals had to be
modified.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2008-0213, which is superseded, and
redefines the thresholds and intervals.

You may examine the MCAI on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0305.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI. We are issuing this AD because
we evaluated all pertinent information
and determined the unsafe condition
exists and is likely to exist or develop
on other products of the same type
design.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, we find good
cause that notice and opportunity for
prior public comment are unnecessary.
In addition, for the reason(s) stated
above, we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2018-0305;
Product Identifier 2013—NM-226—AD"
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.
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Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. This AD requires

contacting the FAA to obtain
instructions for addressing the unsafe
condition, and doing the actions
specified in those instructions. Based on

ESTIMATED COSTS

the actions specified in the MCAI AD,
we are providing the following cost
estimates for an affected airplane that is
placed on the U.S. Register in the future:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection [new action] .........ccccecerereeierinrinnnnn 9 work-hours x $85 per hour = $765 ............. $0 $765 $0

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in the MCAI AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2.Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2009-11-08, Amendment 39-15918 (74
FR 25404, May 28, 2009), and adding
the following new AD:

2018-09-03 Airbus: Amendment 39-19259;
Docket No. FAA-2018-0305; Product
Identifier 2013—-NM-226—AD.

(a) Effective Date
This AD becomes effective May 15, 2018.

(b) Affected ADs

This AD replaces AD 2009-11-08,
Amendment 39-15918 (74 FR 25404, May 28,
2009) (“AD 2009-11-08").

(c) Applicability

This AD applies to Airbus Model A330-
202, -223, 243, -301, —322, and —342
airplanes, certificated in any category,
manufacturer serial numbers: 0177, 0181,
0183, 0184, 0188, 0189, 0191, 0195, 0198,
0200, 0203, 0205, 0206, 0209, 0211, 0219,
0222, 0223, 0224, 0226, 0229, 0230, 0231,
0232, 0234, 0238, 0240, 0241, 0244, 0247,

0248, 0249, 0250, 0251, 0253, 0254, and
0255.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by reports of cracks
on the left- and right-hand sides between the
crossing area of the keel angle fitting and the
front spar of the center wing box and by a
new fatigue and damage tolerance evaluation
that concluded the current inspection
thresholds and intervals had to be modified.
We are issuing this AD to detect and correct
cracking on the left- and right-hand sides
between the crossing area of the keel angle
fitting and the front spar of the center wing
box, which if not corrected, could affect the
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 30 days after the effective date of
this AD, request instructions from the
Manager, International Section, Transport
Standards Branch, FAA, to address the
unsafe condition specified in paragraph (e) of
this AD; and accomplish the actions at the
times specified in, and in accordance with,
those instructions. Guidance can be found in
Mandatory Continuing Airworthiness
Information (MCAI) European Aviation
Safety Agency (EASA) AD 2013-0247, dated
October 10, 2013.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, International Section,
Transport Standards Branch, FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the International Section, send it to the
attention of the person identified in
paragraph (i)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.
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(i) Related Information

(1) Refer to MCAI EASA AD 2013-0247,
dated October 10, 2013, for related
information. You may examine the MCAI on
the internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2018-0305.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
Street, Des Moines, WA 98198; telephone
and fax: 206-231-3229.

(j) Material Incorporated by Reference
None.
Issued in Des Moines, Washington, on
April 17, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-08654 Filed 4-27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0302; Product
Identifier 2013—-NM—-228-AD; Amendment
39-19258; AD 2018-09-02]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding
Airworthiness Directive (AD) 99-23-16,
which applied to certain Airbus Model
A330 and A340 series airplanes. AD 99—
23-16 required repetitive detailed visual
inspections to detect cracking of the
vertical flange of the inboard
Z-stiffeners of the centerline panel of
the fuselage belly fairing; and corrective
actions, if necessary. This AD was
prompted by a new fatigue and damage
tolerance evaluation that concluded that
the current inspection thresholds and
intervals had to be more restrictive. This
AD requires contacting the FAA to
obtain instructions for addressing the
unsafe condition on these products, and
doing the actions specified in those
instructions. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD becomes effective May
15, 2018.

We must receive comments on this
AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0302; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone:
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone and fax: 206-231-3229.

SUPPLEMENTARY INFORMATION:
Discussion

We issued AD 99-23-16, Amendment
39-11412 (64 FR 61485, November 12,
1999) (“AD 99-23-16"), which applied
to certain Airbus Model A330 and A340
series airplanes. AD 99-23-16 was
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil aviation authority. AD
99-23-16 required repetitive detailed
visual inspections to detect cracking of
the vertical flange of the inboard
Z-stiffeners of the centerline panel of
the fuselage belly fairing; and corrective
actions, if necessary. We issued AD 99—
23-16 to detect and correct fatigue
cracking of the vertical flange of the
inboard Z-stiffeners of the centerline
panel of the fuselage belly fairing,
which could result in reduced structural
integrity of the belly fairing.

Since we issued AD 99-23-16, a new
fatigue and damage tolerance evaluation
was conducted by the manufacturer. It
was concluded that, due to airplane

utilization, the current inspection
thresholds and intervals had to be more
restrictive.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2013-0241,
dated October 1, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘““the
MCATI”), to correct an unsafe condition
for certain Airbus Model A330 and
A340 series airplanes. The MCAI states:

In order to prevent a damage in the inboard
Z profile at the Center Landing Gear (CLG)
door fitting location (Frame 49 to 53.2)
caused by cracks evidenced during fatigue
tests and which could lead to a reduced
structural integrity, DGAC France AD 96—
056—029(B) and DGAC France AD 96-057—
042(B) [which corresponds to FAA AD 99—
23-16] were issued to require a repetitive
inspection of the inboard Z profile on both
Left Hand (LH) and Right Hand (RH) sides.

An optional terminating action of the
repetitive inspection of this [EASA] AD
exists by modification of the aeroplane in
accordance with the instructions of Airbus
Service Bulletin (SB) A330-53—-3019 or
Airbus SB A340-53-4028, as applicable.

Since those [EASA] ADs were issued, in
the frame of a new fatigue and damage
tolerance evaluation, taking into account the
aeroplane utilisation, the threshold and
intervals were reassessed. This resulted in
the conclusion that, in this specific case,
certain thresholds and intervals are more
restrictive.

For the reasons described above, this
[EASA] AD retains the requirements of both
DGAC France AD 96—-056—-029(B) and DGAC
France AD 96-057—042(B), which are
superseded, and requires accomplishment of
repetitive inspections of the inboard Z profile
(LH/RH) within the new thresholds and
intervals.

You may examine the MCAI on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0302.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI We are issuing this AD because
we evaluated all pertinent information
and determined the unsafe condition
exists and is likely to exist or develop
on other products of these same type
designs.

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, we find good
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cause that notice and opportunity for
prior public comment are unnecessary.
In addition, for the reason(s) stated
above, we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address

listed under the ADDRESSES section.
Include “Docket No. FAA-2018-0302;
Product Identifier 2013-NM-228-AD"
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

ESTIMATED COSTS

will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. This AD requires
contacting the FAA to obtain
instructions for addressing the unsafe
condition, and doing the actions
specified in those instructions. Based on
the actions specified in the MCAI AD,
we are providing the following cost
estimates for an affected airplane that is
placed on the U.S. Register in the future:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection [new action] ................... 7 work-hours x $85 per hour = $0 | $595 per inspection cycle .............. $0
$595 per inspection cycle.
We estimate the following costs to do  based on the results of the required
any necessary on-condition actions:
modification that would be required
ON-CONDITION COSTS
; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Modification ........ccocereieririnire e 13 work-hours x $85 per hour = $1,105 ........ $2,350 $3,455 $0

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition

period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
99-23-16, Amendment 39-11412 (64
FR 61485, November 12, 1999), and
adding the following AD:

2018-09-02 Airbus: Amendment 39-19258;
Docket No. FAA—2018-0302; Product
Identifier 2013—NM-228—AD.

(a) Effective Date

This AD becomes effective May 15, 2018.
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(b) Affected ADs

This AD replaces AD 99-23-16,
Amendment 39-11412 (64 FR 61485,
November 12, 1999) (“AD 99-23-16"").

(c) Applicability

This AD applies to Airbus airplanes,
certificated in any category, as specified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) Model A330-301, A330-321, A330—
322, A330-341 and A330-342 airplanes, all
manufacturer serial numbers, except those on
which Airbus modification 42605 has been
embodied in production.

(2) Model A340-211, A340-212, A340—
213, A340-311, A340-312, and A340-313
airplanes, all manufacturer serial numbers,
except those on which Airbus modification
42605 has been embodied in production.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a new fatigue
and damage tolerance evaluation that
concluded that the current inspection
thresholds and intervals had to be more
restrictive. We are issuing this AD to detect
and correct fatigue cracking of the vertical
flange of the inboard Z-stiffeners of the
centerline panel of the fuselage belly fairing,
which could result in reduced structural
integrity of the belly fairing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 30 days after the effective date of
this AD, request instructions from the
Manager, International Section, Transport
Standards Branch, FAA, to address the
unsafe condition specified in paragraph (e) of
this AD; and accomplish the actions at the
times specified in, and in accordance with,
those instructions. Guidance can be found in
Mandatory Continuing Airworthiness
Information (MCAI) European Aviation
Safety Agency (EASA) AD 2013-0241, dated
October 1, 2013.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, International Section,
Transport Standards Branch, FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the International Section, send it to the
attention of the person identified in
paragraph (i)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(i) Related Information

(1) Refer to MCAI EASA AD 2013-0241,
dated October 1, 2013, for related
information. You may examine the MCAI on
the internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2018-0302.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
Street, Des Moines, WA 98198; telephone
and fax: 206-231-3229.

(j) Material Incorporated by Reference
None.
Issued in Des Moines, Washington, on
April 11, 2018.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—-08648 Filed 4-27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2017-1248; Product
Identifier 2017-NM-162-AD; Amendment
39-19257; AD 2018-09-01]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-100, —200,
—200C, —300, —400, and —500 series
airplanes. This AD was prompted by
reports of cracks found in the main
landing gear (MLG) beam forward
support fitting. This AD requires
repetitive inspections for cracking of the
MLG beam forward support fitting, and
applicable on-condition actions. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective June 4, 2018.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of June 4, 2018.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the

FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
1248.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1248; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
Docket Operations, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Payman Soltani, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562—627-5313; fax: 562—-627—
5210; email: payman.soltani@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
737-100, —200, —200C, —300, —400, and
—500 series airplanes. The NPRM
published in the Federal Register on
January 17, 2018 (83 FR 2375). The
NPRM was prompted by reports of
cracks found in the MLG beam forward
support fitting. The NPRM proposed to
require repetitive inspections for
cracking of the MLG beam forward
support fitting, and applicable on-
condition actions.

We are issuing this AD to address
cracking of the MLG beam forward
support fitting on the inboard side of the
wing buttock line (WBL) 157 rib.
Undetected cracks could lead to a fuel
leak, the inability of a principal
structural element to carry limit load, or
an MLG collapse that could prevent
continued safe flight and landing.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment. The Boeing
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Company had no objections to the
NPRM.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing the Supplemental Type
Certificate (STC) ST01219SE does not
affect the actions specified in the
NPRM.

We concur with the commenter. We
have redesignated paragraph (c) of the
proposed AD as paragraph (c)(1) of this
AD and added paragraph (c)(2) to this
AD to state that installation of STC
ST01219SE does not affect the ability to
accomplish the actions required by this
AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “‘change
in product” alternative method of
compliance (AMOC) approval request is
not necessary to comply with the
requirements of 14 CFR 39.17.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the change described
previously and minor editorial changes.
We have determined that these minor
changes:

o Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 737-57A1334, dated September

ESTIMATED COSTS

26, 2017. The service information
describes procedures for repetitive high
frequency eddy current (HFEC)
inspections for cracking of the MLG
beam forward support fitting around the
fastener locations common to the rear
spar web, below the upper chord on the
inboard side of the WBL 157 rib, and
applicable on-condition actions (e.g.,
repair). This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 160
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

HFEC inspections

spection cycle.

Up to 81 work-hours x $85 per $0
hour = Up to $6,885 per in-

cycle.

Up to $6,885 per inspection

Up to $1,101,600 per inspection
cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD. Because the
number of work-hours can vary widely,
depending on the inspection findings,
these figures were not included in the
service information.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive

Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2018-09-01 The Boeing Company:
Amendment 39-19257; Docket No.
FAA—-2017-1248; Product Identifier
2017-NM-162—-AD.

(a) Effective Date

This AD is effective June 4, 2018.

(b) Affected ADs
None.
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(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE
(http://rgl.faa.gov/Regulatory and
Guidance_Library/rgstc.nsf/0/
ebd1cec7b301293e86257¢b30045557a/$FILE/
ST01219SE.pdf) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which STC
ST01219SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by the report of a
crack indication in the main landing gear
(MLG) beam forward support fitting on the
inboard side of the wing buttock line (WBL)
157 rib, and multiple reports of similar crack
findings on other airplanes. We are issuing
this AD to address cracking of the MLG beam
forward support fitting on the inboard side of
the WBL 157 rib. Undetected cracks could
lead to a fuel leak, the inability of a principal
structural element to carry limit load, or an
MLG collapse that could prevent continued
safe flight and landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For Group 1 airplanes identified in
Boeing Alert Service Bulletin 737-57A1334,
dated September 26, 2017: Within 120 days
after the effective date of this AD, inspect the
airplane and do all applicable corrective
actions using a method approved in
accordance with the procedures specified in
paragraph (i) of this AD.

(2) For Group 2 airplanes identified in
Boeing Alert Service Bulletin 737-57A1334,
dated September 26, 2017: Except as required
by paragraph (h) of this AD, at the applicable
times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-57A1334, dated September 26,
2017, do all applicable actions identified as
“RC” (required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-57A1334, dated September 26, 2017.

(h) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD:
Where Boeing Alert Service Bulletin 737—
57A1334, dated September 26, 2017, uses the
phrase “the original issue date of this service
bulletin,” this AD requires using ““‘the
effective date of this AD.”

(2) Where Boeing Alert Service Bulletin
737-57A1334, dated September 26, 2017,

specifies contacting Boeing, and specifies
that action as RC: This AD requires repair
using a method approved in accordance with
the procedures specified in paragraph (i) of
this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD. Information may be emailed to: 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO Branch, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as required by paragraph (h)(2)
of this AD: For service information that
contains steps that are labeled as RC, the
provisions of paragraphs (i)(4)(i) and (i)(4)(ii)
of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Payman Soltani, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—627—
5313; fax: 562—627-5210; email:
payman.soltani@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
57A1334, dated September 26, 2017.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797—-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
April 11, 2018,
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018—-08646 Filed 4—27—-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Parts 205 and 298

Notification to UAS Operators
Proposing To Engage in Air
Transportation

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).
ACTION: Notification of procedures.

SUMMARY: This document sets forth the
procedure to seek an air taxi operator
exemption to hold economic authority
from the Department of Transportation
(DOT or Department) for companies
proposing to engage in certain air
transportation operations with
unmanned aircraft systems (UAS).
DATES: April 30, 2018.

FOR FURTHER INFORMATION CONTACT:
Lauralyn Remo, Chief, Air Carrier
Fitness Division (202) 366-5347, 1200
New Jersey Ave. SE, Washington, DC
20590.

SUPPLEMENTARY INFORMATION: In order to
engage directly or indirectly in air
transportation,? a citizen of the United

1%“Air transportation” means foreign air
transportation, interstate air transportation, or the
transportation of mail by aircraft. Interstate air
transportation includes the transportation of
property by aircraft for compensation across state,
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States 2 is required to hold economic
authority from the Department pursuant
to 49 U.S.C. 41101, either in the form of
a “certificate of public convenience and
necessity” or in the form of an
exemption from the certificate
requirement. This authority is separate
and distinct from any safety authority
required by the Federal Aviation
Administration (FAA).

Companies proposing to operate UAS
to engage in air transportation,
including the delivery of goods for
compensation, must first obtain
certificate or exemption authority from
the Department prior to engaging in the
air transportation. The Department
intends to use its existing regulatory
procedures for processing UAS
operators’ requests for economic
authority. The Department’s regulation
in 14 CFR part 298 (part 298) provides
an exemption to air taxi operators from
the certificate requirements of 49 U.S.C.
41101, provided that, among other
things, the air carrier is a citizen of the
United States as defined in 49 U.S.C.
40102(a)(15), maintains liability
insurance required by part 205 of our
rules (14 CFR part 205), and registers
with the Department.3 The exemption
authority conferred by part 298 is not
available to air carriers that operate
“large” aircraft.# For UAS operators
looking to transport goods for
compensation, an exemption under part
298 is an appropriate form of economic
authority. The Department will consider
whether granting the exemption is
appropriate based on the specific facts
and circumstances of each proposed
operation.

To become an air taxi operator,
operators must submit a registration
application (OST Form 4507) and a
current aircraft liability insurance

international, or U.S. territorial boundaries, or
wholly within a U.S. territory or the District of
Columbia, or between islands in the State of
Hawaii; or the transportation of more than a de
minimis volume of property moving as part of a
continuous journey when any portion of the
journey is conducted by aircraft. The assessment of
whether property transported wholly within one
state is more than a de minimis amount or is part
of a continuous journey thereby constituting “air
transportation” is specific to the facts and
circumstances of each operation. 49 U.S.C.
40102(a)(5) and 14 CFR 298.2.

2 A “‘citizen of the United States” includes a
corporation organized in the United States that (1)
meets certain specified standards regarding the
citizenship of its president, officers and directors,
and holders of its voting interest and (2) is under
the actual control of citizens of the United States.
49 U.S.C. 40102(a)(15).

3 See 14 CFR 298.3, 298.11, and 298.24.

4 Large aircraft means any aircraft originally
designed to have a maximum passenger capacity of
more than 60 seats or a maximum payload capacity
of more than 18,000 pounds (See 14 CFR 298.2).

certificate (OST Form 6410).5 A
stamped OST Form 4507 with an
effective date will be sent to the
operator as confirmation of its approved
air taxi registration with the
Department. Initial registrations must be
mailed along with the required filing
fee.6 Air taxis located in the State of
Alaska must submit their OST Form
4507 and OST Form 6410 to Federal
Aviation Administration, Alaskan
Regional Headquarters, AAL-231, 222
West 7th Ave., Box 14, Anchorage,
Alaska 99513. All other air taxis must
submit their OST Form 4507 and OST
Form 6410 to Federal Aviation
Administration, AFS—200, Rm. 831, 800
Independence Ave. SW, Washington,
DC 20591. Amendments may be filed
electronically at AFS-260-Insurance@
faa.gov. Additional instruction material
concerning air taxi registration can also
be found in the FAA’s air taxi guidance
handbook, “How to Become an On-
Demand Air Carrier Operator.”

Signed in Washington, DC, on April 24,
2018.
Joel Szabat,
Deputy Assistant Secretary for Aviation and
International Affairs.
[FR Doc. 2018-09057 Filed 4-27-18; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2018-0002; Internal
Agency Docket No. FEMA-8527]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has

5 Copies of both forms can be found at: https://
www.faa.gov/about/office_org/headquarters_
offices/avs/offices/afx/afs/afs200/afs260/
exemptions/.

6Filing fee information is available at the above
link and on OST Form 4507.

adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at https://
www.fema.gov/national-flood-
insurance-program-community-status-

book.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
212-3966.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
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The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension

date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
. . N~ ’ : Federal
: Community Effective date authorization/cancellation of | Current effective !
State and location ; : h assistance no
No. sale of flood insurance in community map date longer available
in SFHAs
Region llI
Pennsylvania:
Catharine, Township of, Blair County ... 420962 | October 4, 1973, Emerg; August 1, 1980, | May 2, 2018 ..... May 2, 2018.
Reg;
May 2, 2018, Susp.
Morris, Township of, Huntingdon Coun- 421696 | August 9, 1982, Emerg; December 4, 1985, | ...... do™ s e Do.
ty. Reg;
May 2, 2018, Susp.
Spruce Creek, Township of, Huntingdon 422621 | February 18, 1975, Emerg; March 2, 1989, | ...... do .ooees e Do.
County. Reg;
May 2, 2018, Susp.
Tyrone, Township of, Blair County ........ 421395 | December 17, 1975, Emerg; June 18, 1980, | ...... do et e Do.
Reg;
May 2, 2018, Susp.
Warriors Mark, Township of, Hun- 421705 | November 22, 1977, Emerg; March 2, | ...... do .oees e Do.
tingdon County. 1989, Reg;
May 2, 2018, Susp.

do =Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: April 24, 2018.
Eric Letvin,
Deputy Assistant Administrator for
Mitigation, Federal Insurance and Mitigation
Administration, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2018-09073 Filed 4—-27-18; 8:45 am]
BILLING CODE 9110-12-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R6—-ES—2017-0089;
FXES11130900000C6—-178—-FF09E42000]

Endangered and Threatened Wildlife
and Plants; Review of 2017 Final Rule,
Greater Yellowstone Ecosystem
Grizzly Bears

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Regulatory review;
determination.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce our
determination that our 2017 final rule to
designate the population of grizzly bears
in the Greater Yellowstone Ecosystem
(GYE) as a distinct population segment
and remove that population from the
Endangered Species Act’s List of
Endangered and Threatened Wildlife
does not require modification. After
considering the best scientific and
commercial data available and public
comments on this issue received during
a regulatory review, we affirm our
decision that the GYE population of
grizzly bears is recovered and should
remain delisted under the Act.
Accordingly, the Service does not plan
to initiate further regulatory action for
the GYE grizzly bear population.

DATES: This determination is made
April 30, 2018.

ADDRESSES: Supplementary documents
to this determination, including public
comments received, can be viewed
online at http://www.regulations.gov in
Docket No. FWS-R6-ES-2017-0089.

FOR FURTHER INFORMATION CONTACT:
Hilary Cooley, Grizzly Bear Recovery
Coordinator, U.S. Fish and Wildlife
Service, University Hall, Room 309,
Missoula, MT 59812; by telephone (406)
243-4903. Persons who use a
telecommunications device for the deaf
may call the Federal Relay Service at
(800) 877—-8339.

SUPPLEMENTARY INFORMATION: We, the
U.S. Fish and Wildlife Service (Service),
are issuing this document as a followup
to a prior Federal Register document
regarding Greater Yellowstone
Ecosystem (GYE) grizzly bears
published on December 7, 2017 (82 FR
57698). In that Federal Register
document, we asked for public
comments on the impact of a court
ruling on our final rule (82 FR 30502,
June 30, 2017) designating the GYE
population of grizzly bears as a distinct
population segment (DPS) and removing

that population from the protections of
the Endangered Species Act (Act; 16
U.S.C. 1531 et seq.). Hereafter referred
to as the “Final Rule,” the June 2017
rule removed the GYE population of
grizzly bears from the List of
Endangered and Threatened Wildlife
(List) in title 50 of the Code of Federal
Regulations (50 CFR 17.11(h)).

The referenced court opinion from the
United States Circuit Court of Appeals
for the D.C. Circuit, Humane Society of
the U.S. v. Zinke, 865 F.3d 585 (D.C. Cir.
2017), addressed the analysis
undertaken to designate a DPS from a
previously listed entity and remove that
DPS from the List (i.e., “delist” it). We
believe that the 2017 decision to remove
the GYE population of grizzly bears
from the List complies with the Act, but
we decided to consider issues relating to
the remainder of the grizzly bear
population in the lower 48 States in
light of the Humane Society opinion.
After considering the best scientific and
commercial data available regarding the
grizzly bear population in the lower 48
States, the species’ historical range, and
public comments received, the Service
has determined that the Final Rule
delisting the GYE DPS does not require
modification and that the remainder of
the population will remain protected
under the Act as a threatened species
unless we take further regulatory action.
We affirm our decision that the GYE
population of grizzly bears is recovered
and should remain delisted under the
Act.

Background

In 1975, the Service listed the grizzly
bear (Ursus arctos horribilis) in the
lower 48 United States as a threatened
species under the Act (40 FR 31734, July
28, 1975). In designating the GYE
population of grizzly bears as a DPS in
2017 and removing the population from
the List, the Service did not reopen the
1975 listing rule through the Final Rule.
Rather, the Service identified the GYE
grizzly bears as a DPS, concluded that
the GYE population was stable, threats
were sufficiently ameliorated, and a
post-delisting monitoring and
management framework had been
developed and incorporated into
regulatory mechanisms or other
operative documents. The best scientific
and commercial data available,
including our detailed evaluation of
information related to the population’s
trend and structure, indicated that the
GYE grizzly bear DPS had recovered and
threats had been reduced such that it no
longer met the definition of a threatened
or endangered species under the Act.
The Final Rule became effective on July
31, 2017, and remains in effect, as does

the 1975 listing that applies to the lower
48 States population except for the GYE
DPS.

On August 1, 2017, the Court of
Appeals for the District of Columbia
Circuit issued a ruling, Humane Society
of the United States, et al. v. Zinke, 865
F.3d 585 (D.C. Cir. 2017), that affirmed
in part the prior judgment of the district
court vacating the 2011 delisting rule
(76 FR 81666, December 28, 2011) for
wolves in the Western Great Lakes
(WGL). The 2011 rule designated the
gray wolf population in Minnesota,
Wisconsin, and Michigan, as well as
portions of six surrounding States, as
the WGL DPS, determined that the WGL
DPS was recovered, and delisted the
WGL as a DPS. The D.C. Circuit ruled
that, while the Service had the authority
to designate a DPS and delist it in the
same rule, the Service violated the Act
by designating and delisting the WGL
wolf DPS without evaluating the
implications for the remainder of the
listed entity of wolves after delisting the
DPS. The court also ruled that the
Service failed to analyze the effect of
lost historical range on the WGL wolf
DPS. In light of this ruling, we asked for
public input to aid our consideration of
whether the GYE delisting
determination should be revisited and
what, if any, further analysis was
necessary regarding the remaining
grizzly bear populations and lost
historical range.

Regulatory Approach in the Final Rule

The Service’s determination to
designate the GYE population as a DPS
and delist it, while deciding not to
revisit the 1975 listing and leaving it in
place for the remainder of the
population, was consistent with the Act,
with Service policies, and with the
Department’s longstanding legal
interpretation. In section 4(a) of the Act,
the Service is authorized to identify and
evaluate “‘any species.” (16 U.S.C.
1533(a)(1)). This includes any DPS of
any species of vertebrate fish or wildlife.
(16 U.S.C. 1532(16)). The Service
determines a species’ status, i.e.,
whether it is threatened or endangered,
after considering the five factors listed
in section 4(a)(1) of the Act. (16 U.S.C.
1533(a)(1)(A)—(E)). The Act imposes a
mandatory duty on the Secretary to
notify the public of these
determinations by maintaining a list.
Specifically, section 4(c)(1) of the Act
requires the Secretary to “publish in the
Federal Register a list of all species
determined by him or the Secretary of
Commerce to be endangered species and
a list of all species determined by him
or the Secretary of Commerce to be
threatened species.” (16 U.S.C.
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1533(c)(1)). The Act requires the
Secretary, “from time to time,” to revise
the lists “‘to reflect recent
determinations, designations, and
revisions. . . .” (16 U.S.C. 1533(c)(1)).

This framework is addressed in detail
in a Memorandum Opinion from the
Department of the Interior’s Office of the
Solicitor (M—37018, U.S. Fish and
Wildlife Service Authority under
Section 4(c)(1) of the Endangered
Species Act to Revise Lists of
Endangered and Threatened Species to
“Reflect Recent Determinations,”
December 12, 2008 (M-Opinion)). The
M-Opinion explained that, when the
Service lists an entire species, the
Service may be effectively listing several
smaller separately listable entities
because, as set forth in Service
regulations, listing a particular taxon
includes all lower taxonomic units. (M-
Opinion, p. 7; see also 50 CFR 17.11(g)).
The M-Opinion states that “when
identifying and removing a DPS from a
broader species listing, . . . [the
Service] is separately recognizing an
already-listed entity for the first time
because it now has a different
conservation status than the whole.” Id.
As explained above, once that DPS is
identified as being separate from the
listed whole, the Act requires the
Service to update the List. Id. at p. 3.
The Humane Society court considered
the M-Opinion and upheld the
Solicitor’s interpretation of the Act: “We
hold that the Service permissibly
concluded that the Endangered Species
Act allows the identification of a
distinct population segment within an
already-listed species, and further
allows the assignment of a different
conservation status to that segment if
the statutory criteria for uplisting,
downlisting, or delisting are met.”
Humane Society, 865 F.3d at 600.

Some commenters on the December 7,
2017, Federal Register document argued
that section 4(c)’s requirements to
maintain the lists of endangered and
threatened species, and to review those
lists periodically, prohibit the Service
from focusing a regulatory action on a
DPS (one part of a broader entity). We
reject this view as inconsistent with the
Act. As explained above, and in the
referenced M-Opinion, section 4(c)(1) of
the Act imposes a mandatory duty on
the Secretary of the Interior to publish
and maintain the lists of all of the
species that either the Secretary of the
Interior or the Secretary of Commerce
has determined to be endangered
species or threatened species under
section 4(a)(1). The regulations (50 CFR
17.11(a)) contemplate that a single
taxonomic species, or components
thereof, can be the subject of multiple

listing actions under section 4(a)(1) and,
therefore, can have more than one entry
on the lists. Thus, section 4(c)(1),
consistent with section 4(a)(1) and 50
CFR 17.11(a), allows the Secretary of the
Interior, through the Service, to
document the legal effect of multiple
listing entries for a taxonomic species,
for instance by including multiple
entries for a taxonomic species or by
revising a list to reflect that a recent
determination superseded all or part of
a previous listing action.

Nothing in section 4(c)(2) is to the
contrary. It requires the “Secretary” to
periodically review the species on the
List. Thus, at least every 5 years, the
lists must be reviewed to determine if a
species over which the Secretary has
authority should be removed,
downlisted from endangered to
threatened, or uplisted from threatened
to endangered. (16 U.S.C. 1533(c)(2)).
This requirement incorporates the
listing determination provisions at
sections 4(a) and 4(b), and is separate
from the requirement to revise the lists
in section 4(c)(1). The requirement in
section 4(c)(2) that both Secretaries
review the species on the lists at least
once every 5 years does not limit or add
to the section 4(c)(1) requirement for the
Secretary of the Interior to revise the
lists to reflect recent determinations
made by either Secretary. Nothing in the
Act requires the Service to undertake a
5-year review of a listed species
contemporaneously with taking an
action on a lower taxonomic unit within
the species. Simply put, sections 4(a)(1)
and 4(c)(2) of the Act respectively
require both Secretaries to make and
periodically review listing
determinations with respect to species,
subspecies, and DPSs, while section
4(c)(1) creates a separate and
independent regulatory obligation for
the Secretary of the Interior to revise the
lists to reflect listing determinations.

Targeted rulemaking on a DPS,
without also reopening prior listing
rules or expanding our inquiry to other
species, furthers the purposes and
objectives of the Act. The approach
allows the Service the flexibility to
either uplist or downlist a DPS of an
already-listed entity without diverting
agency resources to determining the
overall status of the broader entity. In
addition, targeted rulemaking furthers
Congress’s intent to focus the Act’s
protections and Service resources on
those species that truly qualify as
threatened or endangered or that require
another change in regulatory status.
Focusing on recovered DPSs serves
other policy objectives. The principal
goal of the Act is to return listed species
to a point at which protection under the

Act is no longer required. Once a
species is recovered, its management
should be returned to the States. Our
approach furthers that objective. It also
creates incentives for Federal-State
cooperative efforts to achieve recovery.
This approach also avoids needless
expenditure of scarce Federal funds on
populations that are no longer
threatened or endangered.

Following the framework in section 4
of the Act, the Service can determine
the status of a DPS consistent with the
Service’s DPS policy. (61 FR 4722
(February 7, 1996)). We can proceed in
different ways when addressing a DPS.
For example, we can revisit the listing
of a taxonomic species and designate
multiple DPSs of that species or we can
keep the listing of the taxonomic species
in place and reclassify one or more of
its DPSs. The latter course is
permissible, as a DPS designation
identifies a population within a
taxonomic species or subspecies. (16
U.S.C. 1532(16); defining a DPS as a
“segment of”’ a species). Under the Act,
designating a DPS does not
automatically split or carve up a
taxonomic entity, but merely recognizes
that a DPS is a population within a
taxonomic entity. Thus, focused
regulatory action on listing or delisting
a DPS is appropriate under the Act and
consistent with the Act’s purposes of
providing the Service with discretion to
order priorities and take regulatory
action that best serves the policies and
purposes of the Act.

In the GYE DPS rulemaking action,
the Service designated a valid species,
the GYE DPS, that is a segment of the
1975 listed entity, and then applied the
five factors to the DPS. The Service
determined that the species did not
qualify as threatened or endangered.
Once the determination regarding the
GYE grizzly bear DPS was made, the
Secretary had made a decision for
purposes of the listing requirements in
section 4(c) and he was required to
modify the list to reflect his new
determination. There is no
corresponding requirement to modify
the original listed entity or to separately
assess its status.

By taking regulatory action on the
DPS itself and not revisiting the 1975
rulemaking, we did not reopen the
lower-48-States listing, which does not
now include the GYE DPS. All of the
grizzly bears in the lower 48 States
remain listed as threatened, except
where superseded by the GYE DPS
delisting. (82 FR 30503, 30546, 30552,
30623, 30624, 30628, June 30, 2017). We
concluded that ““it is not an efficient use
of our limited resources to initiate a
rulemaking process to revise the lower-
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48-States listing. Such a rulemaking
would provide no more information
about our intentions for grizzly bear
recovery than the parameters and
documents already guiding our existing
grizzly bear recovery program.” (82 FR
30623, June 30, 2017).

The regulatory action in the Final
Rule is consistent with our recovery
strategy for all grizzly bears in the
coterminous lower 48 States. The Final
Rule discusses the recovery strategy for
lower-48-States grizzly bears, including
the Recovery Plan, which provided
management goals for six different
grizzly bear populations identified by
ecosystems. The Recovery Plan
identifies unique demographic recovery
criteria for each ecosystem population,
and states that it is the Service’s goal to
delist individual populations as they
recover. Thus, the Service’s action in
delisting the GYE DPS is consistent with
the Recovery Plan. The GYE population
is the first of the six populations to
recover. We note, however, that the
population in the Northern Continental
Divide Ecosystem may be eligible for
delisting in the near future. The
Service’s data indicates that this
population has likely met recovery
goals. Other populations may be
uplisted, downlisted, or delisted based
on their overall health and numbers.

In summary, the Service has
appropriately considered the impact of
the GYE delisting on the lower-48-States
population of grizzly bears. The Final
Rule properly implemented the recovery
strategy by employing discrete
rulemaking with respect to the GYE
population of grizzly bears. The Service
has the discretion under the Act to
engage in targeted rulemaking for a
DPS—a species as defined under the
Act—and to determine its status based
on the five factors set forth in section
4(a)(1). While the Service must revise its
lists of endangered and threatened
species from time to time to reflect new
determinations, section 4(c)(2) imposes
no corollary obligation to revisit past
rules affecting that species at the same
time. The Service can designate a DPS
from a prior listing and take action on
that DPS without reopening the prior
listing. Therefore, we disagree with
Humane Society to the extent it can be
read to impose an obligation with
respect to the broader listing when
designating a DPS from that listing.
However, as explained below, we
decided to further consider the impact
of the GYE DPS delisting on the lower-
48-States grizzly bear population and
whether further regulatory action is
required for the GYE DPS delisting.

Response to Comments

The Service received more than 3,600
comments on the adequacy of the Final
Rule in light of Humane Society. A
number of comments were outside the
scope of our request for public
comments. Responsive comments
ranged from contentions that the Final
Rule is adequate in light of Humane
Society and further evaluation is not
needed to assertions that Humane
Society renders the Final Rule invalid.
Issues and new information raised
during the public comment period were
incorporated into the analysis presented
in this document and were analyzed in
more detail in a supporting document.
For detailed summaries of and
responses to public comments, see the
Supporting Documents in Docket No.
FWS-R6-ES-2017-0089 at http://
www.regulations.gov.

Assessment

Commenters responding to the
December 7, 2017, Federal Register
document expressed concern about the
protections and status of grizzly bears
located outside of the GYE DPS
boundaries. We did address these
concerns in our Final Rule, explaining
that grizzly bears outside the DPS
boundaries remain fully protected as a
threatened species under the Act, that
our recovery strategy will continue to
focus on ecosystem-wide recovery
zones, and that the DPS delisting does
not affect the status or likely recovery of
other grizzly bear recovery zone
populations (through connectivity,
exchange, etc.). However, in view of the
Humane Society decision and the public
comments received, we address these
issues in greater detail below, including
the status of the GYE DPS, the status of
the lower-48-States entity, the impact of
the GYE delisting on the lower-48-States
entity, the impact of the lower-48-States
entity on the GYE DPS, and the impact
of lost historical range.

Status of the GYE DPS

In our Final Rule, we found that the
GYE grizzly bear population is discrete
from other grizzly bear populations and
significant to the remainder of the taxon
(i.e., Ursus arctos horribilis). Therefore,
it is a listable entity under the Act and
under our DPS Policy (61 FR 4722,
February 7, 1996). The Service
concluded that the GYE grizzly bear
population has recovered to the point at
which protection under the Act is no
longer required. The best scientific and
commercial data available indicate that
the GYE grizzly bear DPS is not
endangered or threatened throughout all
or a significant portion of its range. We

are aware of no information that would
warrant revisiting this determination.

Status of the Lower-48-States Entity

The 1975 final rule listed grizzly bears
in the lower 48 States as threatened (40
FR 31734, July 28, 1975). In the Final
Rule, we noted that the grizzly bears
occurring outside of the boundary of the
GYE DPS in the lower 48 States remain
threatened and therefore protected by
the Act (82 FR 30503, 30546, 30552,
30623, 30624, 30628, June 30, 2017).
The Service has the discretion to revisit
this determination at a later time,
although it is not required now as
explained above, and we may do so as
we consider other populations within
the lower-48-States entity.

Impact of GYE Delisting on the Lower-
48-States Entity

As explained above, the Final Rule
did not reopen the 1975 listing rule,
although it no longer covers the GYE
DPS. The 1975 listing remains valid.
Although the ESA does not require an
analysis of the Final Rule’s impact on
the 1975 listing, we conduct that
analysis here in response to public
comments. It is possible that delisting a
DPS of an already-listed species could
have negative effects on the status of the
remaining species. For example,
removing the Act’s protections from one
population could impede recovery of
other still-listed populations (82 FR
30556-30557, June 30, 2017). For
grizzly bear, delisting the GYE DPS
could have implications for the
remaining populations that have not yet
achieved recovery. One possible
implication could be that delisted
grizzly bears inside the GYE DPS may
be subject to increased mortality, which
could reduce grizzly bear dispersal into
other recovery zones. A map of grizzly
bear recovery areas is available at
https://www.fws.gov/mountain-prairie/
es/species/mammals/grizzly/
GBdistributions.jpg. While natural
connectivity between recovery zones is
not a recovery criterion for any of the
recovery zones, it is one of our long-
term objectives (USFWS 1993, p. 24,
entire) as it would likely speed the
achievement of recovery goals and
increase genetic variability, and any
increase in mortality inside the GYE
DPS could limit such benefits.

The Bitterroot Ecosystem (BE) could
be impacted most by changes in
dispersal from the GYE DPS because it
is within potential dispersal distance
(120 km (75mi)) from the GYE DPS
(Blanchard and Knight 1991, pp. 54-55;
Proctor et al. 2004, p. 1113), as well as
the Northern Continental Divide
Ecosystem (NCDE) (35 km (21 mi);
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Costello 2018, in Iitt.). Although the BE
is unoccupied and isolated from other
populations, there is a potential that
dispersal from the GYE DPS could lead
to the development of a grizzly
population in the BE. Federal and State
management agencies that make up the
Interagency Grizzly Bear Study Team
accounted for potential connectivity to
the BE by extending a portion of the
Demographic Monitoring Area (DMA)
boundary to the western edge of the
GYE DPS boundary to include suitable
grizzly bear habitat in the Centennial

Mountains (82 FR 30504, June 30, 2017).

The Centennial Mountains lie inside
both the GYE DPS and DMA and
provide an east-west corridor of suitable
habitat from the GYE to the BE
ecosystem. The extended DMA is still a
significant distance from the BE, but the
mortality limits are in effect inside the
DMA, ensuring that mortalities will be
limited in this area of potential
connectivity between the two
ecosystems if dispersal were to occur.
However, despite protections of the Act,
we have no evidence of grizzly bears
successfully dispersing from the GYE
into the BE. Therefore, we conclude that
any effect on dispersal in this area due
to the Final Rule would likely be
minimal. It is more likely that the BE
will be recolonized by the NCDE
population, as the distance between the
two ecosystems is shorter and there is
more suitable habitat in the interstitial
area.

Connectivity between the GYE DPS
and the NCDE has the greatest potential
due to proximity (110 km (68 mi)) of
currently occupied range in both
ecosystems (Peck et al. 2017, p. 2). The
Tobacco Root mountain range may be a
particularly important dispersal
pathway between these two ecosystems
(Peck et al. 2017, p. 15). The Tobacco
Roots fall in the northwest corner of the
GYE DPS, outside the DMA and
associated mortality limits. Delisting of
the GYE population may reduce the
potential for GYE grizzly bears to
disperse through the Tobacco Roots (or
other pathways) to the NCDE, or for
NCDE grizzly bears to disperse into the
GYE due to potential increased
mortality inside the GYE DPS. However,
genetic isolation is not a concern for the
NCDE or the GYE. Due to its relatively
large population size, high level of
heterozygosity, and continued
connection with Canada, the NCDE does
not need immigrants from the GYE to
reach recovery (Kendall et al. 2009, pp.
8, 12; Costello et al. 2016, p. 2). To date,
we have no evidence of grizzly bears
successfully dispersing from the GYE
into the NCDE or any other recovery

zone, despite protections of the Act.
Genetic analysis confirms that the GYE
DPS remains isolated, with no evidence
of recent immigrants from other
populations (Haroldson et al. 2010, p. 8;
Proctor et al. 2012, pp. 16-17).
Furthermore, no recent observations of
grizzly bears in the Tobacco Roots have
been confirmed either through non-
invasive surveys (Lukins et al. 2004, p.
171) or surveillance of observation
reports (K. Frey 2017, pers. comm.).

The Selkirk Ecosystem and Cabinet-
Yaak Ecosystem are currently occupied
and connected to grizzly bear
populations in Canada. They, along
with the North Cascades Ecosystem, are
also beyond any known expected
dispersal distance from the GYE.
Therefore, any potential increased
mortality in the GYE would not impact
these populations.

Mortality limits for independent
females and males and dependent
young in the GYE DMA, adopted into
regulation by each State, are in place
and will reduce potential for impacts to
dispersal. Regulatory mechanisms are in
place and adequately address threats in
a manner necessary to maintain a
recovered population into the
foreseeable future (82 FR 30528-30535,
June 30, 2017). The mortality limits
were calculated as those needed to
maintain the population at a stable
level, and take into account all sources
(human-caused, natural, unknown) of
mortality. They are calculated as annual
mortality rates on a sliding scale
depending on the annual population
size estimate. Idaho, Montana, and
Wyoming have committed to these
mortality limits in the 2016
Conservation Strategy (YES 2016) and in
a Memorandum of Agreement (MOA;
Wyoming Game and Fish Commission
et al. 2016, entire) and are set forth in
State regulations. The agreed-upon
mortality limits will maintain the
population within the DMA around the
long-term average population size for
2002-2014 of 674 grizzly bears,
consistent with the revised demographic
recovery criteria (USFWS 2017, entire)
and the MOA (Wyoming Game and Fish
Commission et al. 2016, entire).
Montana’s State management plan
includes a long-term goal of allowing
grizzly bear populations in
southwestern and western Montana to
reconnect through the maintenance of
non-conflict grizzly bears in areas
between the ecosystems. The State of
Montana has indicated that, while
discretionary mortality may occur, the
State will manage discretionary
mortality to retain the opportunity for
natural movements of grizzly bears

between ecosystems (MFWP 2013, p. 9;
82 FR 30556, June 30, 2017).

Mortality limits do not exist for areas
outside the DMA within the GYE DPS;
however, we do not expect grizzly bears
to establish self-sustaining populations
there due to a lack of suitable habitat,
land ownership patterns, and the lack of
traditional, natural grizzly bear foods.
Instead, grizzly bears in these peripheral
areas will likely always rely on the GYE
grizzly bear population inside the DMA
as a source population (82 FR 30510—
30511, June 30, 2017). The current
distribution of grizzly bears within the
GYE DPS includes areas outside of the
DMA, and, as such, grizzly bears in
these areas may be exposed to higher
mortality. However, grizzly bears
throughout the GYE DPS are classified
as a game species by all three affected
States and the Eastern Shoshone and
Northern Arapaho Tribes of the Wind
River Reservation, and, as such, cannot
be taken without authorization by State
or Tribal wildlife agencies (82 FR 30530,
June 30, 2017; W.S. 23—1-101(a)(xii)(A);
W.S. 23-3-102(a); MCA 87-2-101(4);
MCA 87-1-301; MCA 87-1-304; MCA
87-5-302; IC 36—2—1; IDAPA
13.01.06.100.01(e); IC 36—-1101(a);
Idaho’s Yellowstone Grizzly Bear
Delisting Advisory Team 2002, pp. 18—
21; MFWP 2013, p. 6; Eastern Shoshone
and Northern Arapahoe Tribes 2009, p.
9; WGFD 2016, p. 9; YES 2016a, pp.
104-116).

The primary potential impact of
delisting the GYE DPS on the status of
the listed species is the potential to
limit dispersal from the GYE into other
unrecovered ecosystems due to
increased mortality within the DPS.
However, we do not expect mortalities
to increase significantly because the vast
majority of suitable habitat inside the
GYE DPS is within the DMA where
bears are subject to mortality limits.
Grizzly bears remain protected by the
Act outside the DPS. Additionally, food
storage orders on public lands provide
measures to limit mortality and promote
natural connectivity through a reduction
in conflict situations. (82 FR 30536,
30580, June 30, 2017). Despite these
protections, successful dispersal events
remain rare and play a very minor role
in population dynamics because of the
large amounts of unsuitable habitat
between ecosystems. The probability of
successful dispersal is low despite
recent expansion of the GYE and NCDE
populations (Peck et al. 2017, p. 15);
accordingly, we have no recent evidence
of successful dispersal from the GYE
into any other ecosystem. However,
populations in both ecosystems are
currently expanding into new areas, and
the GYE is expanding beyond the DMA.
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If populations continue to expand,
decreasing the distance between
populations, the likelihood of successful
immigration will increase (Peck et al.
2017, p. 15). In short, we find that
impacts of delisting the GYE DPS on the
lower-48-States entity are minimal, do
not significantly impact the lower-48-
States entity, and do not affect the
recovery of the GYE grizzly bears. This
analysis does not warrant any revision
or amendment of the Final Rule.
Finally, we believe there is sufficient
evidence that the currently listed
species (grizzly bears in the lower 48
States) contains more than one DPS. For
example, preliminary data indicates the
NCDE population is a DPS; the Service
intends to evaluate that population to
determine if it qualifies for DPS
designation and, if so, consider its
status. The Act’s protections will
continue outside the DPS boundaries
until subsequent regulatory action is
taken on the 1975 listing rule or specific
DPSs within the boundaries of the entity
listed in 1975. We believe this is the
most precautionary and protective
approach to grizzly bear recovery.

Impact of the Lower-48-States Entity on
the GYE DPS

The lower-48-States entity that
remains listed may have implications
for the delisted GYE DPS. Throughout
the range of the grizzly bear in the lower
48 States, human-caused mortality is
limited and habitat is managed to
promote recovery, which may increase
the potential for the remaining grizzly
bear population to act as a source
population for the delisted GYE DPS.
The lower 48 States contain several
populations that are increasing in
number and distribution, and may, at
some point, provide dispersers into the
GYE DPS. Although connectivity is not
necessary for the current genetic health
of the GYE grizzly bear population, it
would deliver several benefits to the
GYE, including increases in genetic
diversity and increased long-term
viability of the population (82 FR
30535-30536, 30544, 30581, 30610—
30611, June 30, 2017). However, while
successful dispersal is possible, the
likelihood is low due to large areas of
unsuitable habitat between populations.
Currently, the effective population size
and heterozygosity levels in the GYE are
adequate to maintain genetic health of
the GYE population for at least the next
several decades (Miller and Waits 2003,
p. 4338; Kamath et al. 2015, entire). The
States have committed to a variety of
measures to maintain genetic diversity.
Wyoming has acknowledged that
translocation of bears may take place in
the future if necessary (WGFD 2016, p.

13). As described above, Montana has
committed to managing discretionary
mortality to retain the opportunity for
grizzly bears to migrate between
ecosystems. (MFWP 2013, p. 9; 82 FR
30556, June 30, 2017). Therefore, while
the protected status of the lower-48-
States grizzly bear population
theoretically could engender several
beneficial effects on the GYE DPS, those
benefits will likely be minimal in the
near term.

Impact of Lost Historical Range

When reviewing the current status of
a species, we can also evaluate the
effects of lost historical range on the
species. As noted above, the Final Rule
did not revisit the 1975 rule or perform
a status review of grizzly bears in the
lower 48 States. Therefore, the Final
Rule was not required to assess the loss
of historical range on the lower-48-
States entity. However, in response to
public comments suggesting that a
historical range analysis for the lower-
48-States population is required, we
elaborate on the analysis of historical
range and the status of the lower-48-
States entity as previously addressed in
the Final Rule.

Ursus arctos horribilis is a widely
recognized subspecies of grizzly bear
that historically existed throughout
much of continental North America,
including most of western North
America from the Arctic Ocean to
central Mexico (Hall 1984, pp. 4-9;
Trevino and Jonkel 1986, p. 12). The
continental range of the grizzly bear
began receding with the arrival of
Europeans to North America, with rapid
extinction of populations from most of
Mexico and from the central and
southwestern United States and
California (Craighead and Mitchell
1982, p. 516). Current populations
continue to thrive in the largely
unsettled areas of Alaska and
northwestern Canada, while
populations within the contiguous 48
States are much more fragmented.

Grizzly bears in the lower 48 States
experienced immense losses of range
primarily due to human persecution and
reduction of suitable habitat (82 FR
30508, June 30, 2017). Prior to the
arrival of Europeans, the grizzly bear
occurred throughout much of the
western half of the contiguous United
States, central Mexico, western Canada,
and most of Alaska (Roosevelt 1907, pp.
27-28; Wright 1909, pp. vii, 3, 185-186;
Merriam 1922, p. 1; Storer and Tevis
1955, p. 18; Rausch 1963, p. 35; Herrero
1972, pp. 224-227; Schwartz et al. 2003,
Pp- 557-558). Pre-settlement population
levels for the western contiguous United
States are believed to have been in the

range of 50,000—100,000 animals
(Servheen 1989, pp. 1-2; Servheen
1999, pp. 50-51; USFWS 1993, p. 9). In
the 1800s, with European settlement of
the American West and government-
funded bounty programs aimed at
eradication, grizzly bears were shot,
poisoned, and trapped wherever they
were found (Roosevelt 1907, pp. 27-28;
Wright 1909, p. vii; Storer and Tevis
1955, pp. 26-27; Leopold 1967, p. 30;
Koford 1969, p. 95; Craighead and
Mitchell 1982, p. 516; Servheen 1999,
pp. 50-51). Many historical habitats
were converted into agricultural land
(Woods et al. 1999, entire), and
traditional food sources such as bison
and elk were reduced, eliminated, or
replaced with domestic livestock, such
as cattle, sheep, chickens, goats, pigs,
and agricultural products from bee hives
and crops.

The resulting declines in range and
population were dramatic. We have
estimated that the range and numbers of
grizzly bears were reduced to less than
2 percent of their former range in the
lower 48 States and numbers by the
1930s, approximately 125 years after
first contact with European settlers
(USFWS 1993, p. 9; Servheen 1999, p.
51). Of 37 grizzly bear populations
present in 1922 within the lower 48
States, 31 were extirpated by the time of
listing in 1975, and the estimated
population in the lower 48 States was
700-800 animals (Servheen 1999, p. 51).

For the Final Rule and this review, we
considered historical range of grizzly
bears circa 1850. We determined that
this timeframe is appropriate for
measuring grizzly bear range because it
is a period for which published faunal
records document grizzly bear range,
descriptions of grizzly bear occurrence,
and/or local extirpation events (Mattson
and Merrill 2002, p. 1125). It precedes
the major distribution changes in
response to excessive human-caused
mortality and habitat loss (Servheen
1999, p. 51). We define the physical
boundaries of the relevant historical
range as the lower 48 States, primarily
west of the Mississippi River.
Approximately 50,000—100,000 grizzly
bears were historically distributed in
one large contiguous area throughout
portions of at least 17 western States
(i.e., Washington, Oregon, California,
Idaho, Montana, Wyoming, Nevada,
Colorado, Utah, New Mexico, Arizona,
North Dakota, South Dakota, Nebraska,
Kansas, Oklahoma, and Texas (Servheen
1989, pp. 1-2; Servheen 1999, pp. 50—
51; USFWS 1993, p. 9)).

Significant loss of historical range has
resulted in fewer individuals distributed
in several small, fragmented, and
isolated populations. Today, grizzly
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bears in the lower 48 States primarily
exist in 4 populations spanning portions
of 4 States. Total numbers are estimated
at 1,810 individuals (700 in the GYE
DPS and 1,110 additional grizzly bears
in the lower-48-States entity). Grizzly
bear range in the lower 48 States
collapsed into small, fragmented, and
isolated populations by the mid-1900s
(Mattson and Merrill 2002, p. 1134).
These alterations have increased the
vulnerability of lower-48-States grizzly
bears to a wide variety of threats that
would not be at issue without such
massive range reduction. Several of
these threats were identified in the 1975
original listing (40 FR 31734, July 28,
1975), including range loss and
isolation, the construction of roads and
trails into formerly secure areas, human
persecution, and increasing numbers of
livestock on national forests.

We considered these threats
thoroughly in the Final Rule (82 FR
30520-30535, June 30, 2017), along with
other vulnerabilities caused by loss of
historical range, such as changes in
available food sources, carrying
capacity, changes in metapopulation
structure, and reductions in genetic
diversity and gene flow (see discussion
below). Aside from informing the
current status of and threats to the GYE
DPS, the lost historic range within the
United States is informative only for
future rulemakings or regulatory actions
in the lower 48 States, as the Service did
not undertake regulatory action for
grizzly bears outside the GYE DPS
boundaries.

Impact of Lost Historical Range on the
GYE DPS

Humane Society held that the WGL
wolf delisting did not adequately
consider the impact of lost historical
range on the current threats facing the
WGL wolf DPS, including reduced
genetic variability and vulnerability to
catastrophic events. The Final Rule for
the GYE DPS thoroughly addressed the
current threats to the grizzly bear in
light of the lost historical range. We
further explain the analysis in the Final
Rule in response to public comments.

Grizzly bears historically occurred
throughout the area of the GYE DPS
(Stebler 1972, pp. 297-298), but they
were less common in prairie habitats
(Rollins 1935, p. 191; Wade 1947, p.
444). Today many of these habitats are
no longer biologically suitable for
grizzly bears (82 FR 30510-12, 30551,
30558, June 30, 2017). Grizzly bear
presence in these drier, grassland
habitats was associated with rivers and
streams where grizzly bears used bison
carcasses as a major food source
(Burroughs 1961, pp. 57-60; Herrero

1972, pp. 224-227; Stebler 1972, pp.
297-298; Mattson and Merrill 2002, pp.
1128-1129). Most of the shortgrass
prairie on the east side of the Rocky
Mountains has been converted into
agricultural land (Woods et al. 1999,
entire), and high densities of traditional
food sources are no longer available due
to land conversion and human
occupancy of urban and rural lands (82
FR 30510, 30551, 30558, June 30, 2017).
Traditional food sources such as bison
and elk have been reduced and replaced
with domestic livestock such as cattle,
sheep, chickens, goats, pigs, and bee
hives, which can become anthropogenic
sources of prey for grizzly bears (82 FR
30510, 30551, 30558, 30624, June 30,
2017).

Range reduction within the GYE DPS
boundary has resulted in potential
threats specific to isolated and small
populations, including genetic health,
changes in food resources, climate
change, and catastrophic events (82 FR
30533—44, June 30, 2017). Small and
isolated populations are susceptible to
declines in genetic diversity, which can
result in population-limiting effects
such as inbreeding, genetic
abnormalities, birth defects, low
reproductive and survival rates, and
susceptibility to extinction (Frankham
2005, entire). However, current levels of
genetic diversity in the GYE DPS are
capable of supporting healthy
reproductive and survival rates, as
evidenced by normal litter size, no
evidence of disease, high survivorship,
an equal sex ratio, normal body size and
physical characteristics, and a relatively
constant population size within the GYE
(van Manen 2016, in litt.). We
concluded that genetic diversity does
not constitute a threat to the GYE DPS
(82 FR 30535—36, 30609—11, June 30,
2017).

Changes in availability of highly
energetic food resources as a result of
lost historical range, such as whitebark
pine, army cutworm moths, ungulates,
and cutthroat trout could influence
grizzly bear reproduction, survival, or
mortality risk (Mealey 1975, pp. 84—86;
Pritchard and Robbins 1990, p. 1647;
Craighead et al. 1995, pp. 247-252).
Grizzly bears are dietary generalists,
consuming more than 266 distinct plant
and animal species, and are resilient to
changes in food resources (Servheen
and Cross 2010, p. 4; Gunther et al.
2014, p. 1). Additionally, whitebark
pine loss has not caused a negative
population trend or declines in vital
rates (IGBST 2012, p. 34; van Manen
20164, in litt.), and there is no known
relationship between mortality risk or
reproduction and any other food
(Schwartz et al. 2010, p. 662). We

concluded in the Final Rule that
changes in food resources do not
constitute a threat to the GYE DPS (82
FR 30536-40, June 30, 2017).

Climate change may result in a
number of changes to grizzly bear
habitat, denning times, shifts in the
abundance and distribution of natural
food sources, and changes in fire
regimes. Changes in denning times may
increase the potential for conflicts with
humans; however, regulatory
mechanisms are in place to limit
human-caused mortality (see discussion
above under Impact of GYE Delisting on
the Lower-48-States Entity). Grizzly
bears have shown resiliency to changes
in vegetation resulting from fires
(Blanchard and Knight 1996, p. 121),
and diets are flexible enough to absorb
shifts in food distributions and
abundance (Servheen and Cross 2010, p.
4; IGBST 2013, p. 35). We concluded in
the Final Rule that climate change is
unlikely to pose a threat to the GYE DPS
(82 FR 30540-42, June 30, 2017).

The GYE DPS is vulnerable to various
catastrophic and stochastic events, such
as fire, volcanic activity, earthquakes,
and disease. Most of these types of
events are unpredictable and unlikely to
occur within the foreseeable future,
would likely cause only localized and
temporary impacts that would not
threaten the GYE DPS (82 FR 30542,
June 30, 2017), or have never been
documented to affect mortality in
grizzly bears (disease: IGBST 2005, pp.
34-35; Craighead et al. 1988, pp. 24-84)
(82 FR 30533—-30534, June 30, 2017).

While range reduction has reduced
both numbers of bears and amount of
available habitat, the GYE currently
supports a population of grizzly bears
that meets our definition of recovered,
and does not meet our definition of an
endangered or threatened species (82 FR
30514, June 30, 2017). Further, we
found that potential threats resulting
from lost historical range are
manageable through conflict prevention,
management of discretionary mortality,
and the large amount of suitable, secure
habitat within the GYE and are not a
threat to the GYE grizzly bear DPS now
or likely to become a threat in the
foreseeable future (82 FR 30544, June
30, 2017). Our regulatory review
therefore confirmed that the Service
appropriately analyzed the historic
range and current status/threats to the
GYE DPS, as required under the Act.

Conclusion

After considering the GYE Final Rule
in light of the Humane Society opinion,
along with the best available scientific
information, we affirm the
determinations of our Final Rule: The
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GYE grizzly bear population is discrete
from other grizzly bear populations and
significant to the remainder of the taxon
(i.e., Ursus arctos horribilis) and,
therefore, a listable entity under the Act
in accordance with our DPS Policy; the
GYE population has recovered to the
point at which protection under the Act
is no longer required; and the best
scientific and commercial data available
indicate that the GYE grizzly bear DPS
is not endangered or threatened
throughout all or a significant portion of
its range. Finally, we determined in the
Final Rule, and affirm here, that we will
not revisit the 1975 final rule, and
grizzly bears, outside the GYE DPS, in
the lower 48 States remain listed as
threatened. Accordingly, the Service
does not plan to initiate further
regulatory action for the GYE grizzly
bear population, or for the lower 48
States population at this time.
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herein is available at https://
www.regulations.gov in Docket No.
FWS-R6-ES-2017-0089, or upon
request from the Grizzly Bear Recovery
Office (see FOR FURTHER INFORMATION
CONTACT).

Authority

This document is published under the
authority of the Endangered Species
Act, as amended (16 U.S.C. 1531 et
seq.).

Dated: April 24, 2018.

James W. Kurth

Deputy Director, U.S. Fish and Wildlife
Service, Exercising the Authority of the
Director, U.S. Fish and Wildlife Service.

[FR Doc. 2018-09095 Filed 4-27-18; 8:45 am|
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 170817779-8161-02]
RIN 0648-XG193

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Aleutian Islands Subarea of the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Greenland turbot in the
Aleutian Islands subarea of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
prevent exceeding the 2018 Greenland
turbot initial total allowable catch
(ITAC) in the Aleutian Islands subarea
of the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 1, 2018, through 2400
hrs, A.lt., December 31, 2018.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2018 Greenland turbot ITAC in
the Aleutian Islands subarea of the BSAI
is 144 metric tons (mt) as established by
the final 2018 and 2019 harvest
specifications for groundfish in the
BSALI (83 FR 8365, February 27, 2018).
The Regional Administrator has
determined that the 2018 ITAC for
Greenland turbot in the Aleutian Islands
subarea of the BSAI is necessary to

account for the incidental catch of this
species in other anticipated groundfish
fisheries for the 2018 fishing year.
Therefore, in accordance with
§679.20(d)(1)(i), the Regional
Administrator establishes the directed
fishing allowance for Greenland turbot
in the Aleutian Islands subarea of the
BSAI as zero mt. Consequently, in
accordance with §679.20(d)(1)(iii),
NMFS is prohibiting directed fishing for
Greenland turbot in the Aleutian Islands
subarea of the BSAIL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Greenland turbot in the Aleutian Islands
subarea of the BSAL. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as April 5, 2018.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 25, 2018.
Kelly L. Denit,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2018-09018 Filed 4-27-18; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-17-0080;
NOP-17-09]

RIN 0581 AD78

National Organic Program; Proposed
Amendments to the National List of
Allowed and Prohibited Substances for
2017 NOSB Recommendations
(Livestock and Handling)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the National List of Allowed and
Prohibited Substances (National List)
section of the United States Department
of Agriculture’s (USDA’s) organic
regulations to implement
recommendations submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB). This rule proposes to: Add
elemental sulfur to the National List for
use in organic livestock production;
and, reclassify potassium acid tartrate
from a non-agricultural substance to an
agricultural substance and require the
organic form of the ingredient when
commercially available.
DATES: Comments must be received by
June 29, 2018.
ADDRESSES: Interested persons may
comment on the proposed rule using the
following procedures:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Robert Pooler, Standards
Division, National Organic Program,
USDA-AMS-NOP, 1400 Independence
Ave. SW, Room 2642-S., Ag Stop 0268,
Washington, DC 20250—-0268.
Telephone: (202) 720-3252.

Instructions: All submissions received
must include the docket number AMS—
NOP-17-0080; NOP-17-09, and/or
Regulatory Information Number (RIN)
0581-AD78 for this rulemaking. When
submitting a comment, clearly indicate
the proposed rule topic and section
number to which the comment refers. In
addition, comments should clearly
indicate whether the commenter
supports the action being proposed and
also clearly indicate the reason(s) for the
position. Comments can also include
information on alternative management
practices, where applicable, that
support alternatives to the proposed
amendments. Comments should also
offer any recommended language
change(s) that would be appropriate to
the position. Please include relevant
information and data to support the
position such as scientific,
environmental, manufacturing,
industry, or impact information, or
similar sources. Only relevant material
supporting the position should be
submitted. All comments received will
be posted without change to http://
www.regulations.gov.

Document: To access the document
and read background documents, or
comments received, go to http://
www.regulations.gov. Comments
submitted in response to this proposed
rule will also be available for viewing in
person at USDA—AMS, National Organic
Program, Room 2642-South Building,
1400 Independence Ave. SW,
Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday (except official Federal
holidays). Persons wanting to visit the
USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT:
Robert Pooler, Standards Division,
National Organic Program. Telephone:
(202) 720-3252.

SUPPLEMENTARY INFORMATION:

I. Background

On December 21, 2000, the Secretary
established the National List within part
205 of the USDA organic regulations (7
CFR 205.600 through 205.607). The
National List identifies the synthetic
substances that may be used and the
nonsynthetic (natural) substances that
may not be used in organic production.
The National List also identifies
synthetic, nonsynthetic nonagricultural,
and nonorganic agricultural substances
that may be used in organic handling.

The Organic Foods Production Act of
1990, as amended, (7 U.S.C. 6501-6522)
(OFPA), and § 205.105 of the USDA
organic regulations specifically prohibit
the use of any synthetic substance in
organic production and handling unless
the synthetic substance is on the
National List. Section 205.105 also
requires that any nonorganic
agricultural and any nonsynthetic
nonagricultural substance used in
organic handling be on the National
List. Under the authority of OFPA, the
National List can be amended by the
Secretary based on recommendations
presented by the NOSB. Since the final
rule establishing the National Organic
Program (NOP) became effective on
October 21, 2002, USDA’s Agricultural
Marketing Service (AMS) has published
multiple rules amending the National
List.

This proposed rule would amend the
National List to implement two NOSB
recommendations on two amendments
to the National List. These
recommendations were submitted to the
Secretary on November 7, 2017. Table 1
summarizes the proposed changes to the
National List based on these NOSB
recommendations.

TABLE 1—SUBSTANCES BEING ADDED TO THE NATIONAL LIST OR CURRENT LISTINGS BEING AMENDED

Substance

National List section

Proposed rule action

Elemental sulfur .........ccccooeiiiie e
Potassium acid tartrate ..........cc.ccoeeeiiiieeiiiiinnns

§205.603(b)
§205.605 & § 205.606

Add to National List.
Reclassify listing and move within National List.
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II. Overview of Proposed Amendments

The following provides an overview
of the proposed amendments to
designated sections of the National List
regulations:

§ 205.603 Synthetic substances
allowed for use in organic livestock
production.

This proposed rule would add one
substance to § 205.603, synthetic
substances allowed for use in organic
livestock production.

Elemental Sulfur

The proposed rule would amend the
National List to add elemental sulfur for
use as a parasiticide to treat livestock
and livestock housing. Table 2
illustrates the proposed listing.

TABLE 2—PROPOSED RULE ACTION
FOR ELEMENTAL SULFUR

Current rule: N/A.
Proposed rule | Add elemental sulfur to
action: §205.603(b).

On March 1, 2016, AMS received a
petition * to add elemental sulfur to the
National List in § 205.603 for use as a
topical pesticide treatment in organic
livestock production to repel mites,
fleas, and ticks from livestock and
livestock living quarters. Mites, fleas,
and ticks are vectors of livestock
diseases and under favorable conditions
may heavily infest livestock and
livestock living quarters. Elemental
sulfur is dusted on and rubbed into the
feathers and hair of livestock and
applied to interior surfaces of livestock
housing. The USDA organic regulations
allow elemental sulfur for use in organic
crop production as an insecticide
(including mite control), § 205.601(e); as
a plant disease control, § 205.601(i); and
as a plant or soil amendment,
§205.601(j).

At its November 2, 2017 public
meeting, the NOSB considered the
petition to add elemental sulfur to the
National List for use in organic livestock
production and received public
comment. In its review, the NOSB also
considered a March 2017 technical
evaluation report (technical report) on
elemental sulfur 2 that described its
manufacture, industry uses, regulation,
and chemical properties.

In consideration of the petition,
technical report, and public comments,
the NOSB determined that the use of

1Elemental sulfur petition: https://
www.ams.usda.gov/rules-regulations/organic/
national-list/petitioned. Under “‘S.”

2The technical report for elemental sulfur is
available on the AMS website, organized in
alphabetical order: https://www.ams.usda.gov/
rules-regulations/organic/national-list/petitioned.

elemental sulfur as a topical pesticide
for organic livestock satisfies OFPA
evaluation criteria for National List
substances and recommended adding
elemental sulfur to § 205.603 as an
external parasiticide in organic livestock
production.® AMS has reviewed and
proposes to address this NOSB
recommendation through this proposed
rule. Consistent with the NOSB
recommendation, this proposed rule
would amend the National List by
adding elemental sulfur to § 205.603(b)
as an external parasiticide. This would
permit the use of elemental sulfur on
livestock and livestock housing when
preventive measures have failed
(§205.238).4

§205.605 Nonagricultural
(nonorganic) substances allowed as
ingredients in or on processed products
labeled as “‘organic” or “‘made with
organic (specified ingredients or food
group(s)).”

This proposed rule would move one
substance, currently listed in § 205.605,
to § 205.606.

Potassium Acid Tartrate

The proposed rule would amend the
National List to reclassify potassium
acid tartrate from a non-agricultural
substance listed in § 205.605(b) to an
agricultural substance listed in
§205.606.

TABLE 3—PROPOSED RULE ACTION
FOR POTASSIUM ACID TARTRATE

Current rule: §205.605(b), potassium acid
tartrate.

Remove potassium acid tar-
trate from §205.605(b)
and insert potassium acid

tartrate under §205.606.

Proposed rule
action:

Potassium acid tartrate is currently
allowed as a synthetic substance for use
in organic handling. The U.S. Food and
Drug Administration (FDA) allows
potassium acid tartrate to be used as a
leavening agent, pH control agent, or
antimicrobial agent. Other uses that are
permitted by the FDA include as an
anticaking agent, a formulation aid, a
humectant, a stabilizer and thickener,
and a surface-active agent (21 CFR
184.1077). Potassium acid tartrate has
been on the National List since October
2002. During its November 2017 public
meeting, the NOSB considered the
proposal to reclassify potassium acid

3NOSB elemental sulfur recommendation:
https://www.ams.usda.gov/sites/default/files/
media/LSSulfurFinalRec.pdf.

4 Section 205.238(b) permits organic producers to
use synthetic medications which are allowed for
use in § 205.603 when preventive practices are
inadequate.

tartrate as an agricultural substance.
Specifically, the NOSB considered new
information in an updated January 2017
technical report on potassium acid
tartrate.5 This report described how
potassium acid tartrate is a byproduct of
the wine making process and is
extracted with water. Prior to and
during this meeting, the NOSB also
received and considered public
comment on the proposal. The NOSB
determined that potassium acid tartrate
meets the definition of an ““agricultural
product” in § 205.2 of the USDA organic
regulations because it is derived from an
agricultural product (grapes) and does
not undergo a chemical change during
extraction.® This is consistent with the
USDA organic regulations and the NOP
guidance on classification of
agricultural and nonagricultural
materials.” Therefore, the NOSB
recommended reclassifying potassium
acid tartrate as an agricultural substance
and moving it to section 205.606 of the
National List. This action would require
organic handlers who use potassium
tartrate to source an organic form of the
ingredient. If the ingredient is not
commercially available,® the nonorganic
form may be used.

Consistent with the NOSB
recommendation, this proposed rule
would amend § 205.605 by removing
potassium acid tartrate from
§ 205.605(b) and inserting it in
§ 205.606.

II1. Related Documents

On May 30, 2017, a Notice was
published in the Federal Register (82
FR 24659) announcing the fall 2017
NOSB meeting. The purpose of the
meeting was to deliberate on
recommendations on substances
petitioned as amendments to the
National List.

IV. Statutory and Regulatory Authority

The OFPA authorizes the Secretary to
make amendments to the National List
based on recommendations developed
by the NOSB. Sections 6518(k) and
6518(n) of the OFPA authorize the
NOSB to develop recommendations for
submission to the Secretary to amend

52017 potassium acid tartrate technical report:
https://www.ams.usda.gov/rules-regulations/
organic/national-list/petitioned. Under “P.”

6 The USDA organic regulations define
““agricultural product” as: “Any agricultural
commodity or product, whether raw or processed,
including any commodity or product derived from
livestock, that is marketing in the United States for
human or livestock consumption.”

7NOP 5033, Classification of Materials: https://
www.ams.usda.gov/sites/default/files/media/
Program%20Handbk_TOC.pdyf.

8See 7 CFR 205.606 and 7 CFR 205.2 for
definition of “Commercially available.”
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the National List and establish a process
by which persons may petition the
NOSB for the purpose of having
substances evaluated for inclusion on or
deletion from the National List. Section
205.607 of the USDA organic
regulations sets forth the National List
petition process. The current petition
process (81 FR 12680, March 10, 2016)
can be accessed through the NOP
Program Handbook on the NOP website
at https://www.ams.usda.gov/rules-
regulations/organic/handbook.

A. Executive Orders 12866 and 13771,
and Regulatory Flexibility Act

This action falls within a category of
regulatory actions that the Office of
Management and Budget (OMB) has
exempted from Executive Order 12866.
Additionally, because this proposal
does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017 titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (February 2, 2017).

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) requires agencies to
consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
of the RFA is to fit regulatory actions to
the scale of businesses subject to the
action. Section 605 of the RFA allows an
agency to certify a rule, in lieu of
preparing an analysis, if the rulemaking
is not expected to have a significant
economic impact on a substantial
number of small entities.

The Small Business Administration
(SBA) sets size criteria for each industry
described in the North American
Industry Classification System (NAICS),
to delineate which operations qualify as
small businesses. The SBA has
classified small agricultural producers
that engage in crop and animal
production as those with average annual
receipts of less than $750,000. Handlers
are involved in a broad spectrum of food
production activities and fall into
various categories in the NAICS Food
Manufacturing sector. The small
business thresholds for food
manufacturing operations are based on
the number of employees and range
from 500 to 1,250 employees, depending
on the specific type of manufacturing.
Certifying agents fall under the NAICS
subsector, “All other professional,
scientific and technical services.” For

this category, the small business
threshold is average annual receipts of
less than $15 million.

AMS has considered the economic
impact of this proposed rulemaking on
small agricultural entities. Data
collected by the USDA National
Agricultural Statistics Service (NASS)
and the NOP indicate most of the
certified organic production operations
in the U.S. would be considered small
entities. According to the 2016 Certified
Organic NASS Survey, 13,954 certified
organic farms in the U.S. reported sales
of organic products and total farmgate
sales in excess of $7.5 billion.? Based on
that data, organic sales average $541,000
per farm. Assuming a normal
distribution of producers, we expect
that most of these producers would fall
under the $700,000 sales threshold to
qualify as a small business.

According to the NOP’s Organic
Integrity Database there are 9,633
certified handlers in the U.S.1° The
Organic Trade Association’s 2017
Organic Industry Survey has
information about employment trends
among organic manufacturers. The
reported data are stratified into three
groups by the number of employees per
company: Less than 5; 5 to 49; and 50
plus. These data are representative of
the organic manufacturing sector and
the lower bound (50) of the range for the
larger manufacturers is significantly
smaller than the SBA’s small business
thresholds (500 to 1,250). Therefore,
AMS expects that most organic handlers
would qualify as small businesses.

The USDA has 82 accredited
certifying agents who provide organic
certification services to producers and
handlers. The certifying agent that
reports the most certified operations,
nearly 3,500, would need to charge
approximately $4,200 in certification
fees in order to exceed the SBA’s small
business threshold of $15 million. The
costs for certification generally range
from $500 to $3,500, depending on the
complexity of the operation. Therefore,
AMS expects that most of the accredited
certifying agents would qualify as small
entities under the SBA criteria.

The economic impact on entities
affected by this rule would not be
significant. The effect of this rule, if
implemented as final, would be to allow
the use of additional substances in

9U.S. Department of Agriculture, National
Agricultural Statistics Service. September 2017.
Certified Organic Survey, 2016 Summary. http://
usda.mannlib.cornell.edu/usda/current/
OrganicProduction/OrganicProduction-09-20-2017 _
correction.pdf.

10 Organic Integrity Database: https://
organic.ams.usda.gov/Integrity/. Accessed on
March 23, 2018.

organic crop or livestock production
and organic handling. This action
would increase regulatory flexibility
and would give small entities more tools
to use in day-to-day operations. AMS
concludes that the economic impact of
this addition, if any, would be minimal
and beneficial to small agricultural
service firms. Accordingly, USDA
certifies that this rule would not have a
significant economic impact on a
substantial number of small entities.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This proposed rule is not intended to
have a retroactive effect. Accordingly, to
prevent duplicative regulation, states
and local jurisdictions are preempted
under the OFPA from creating programs
of accreditation for private persons or
state officials who want to become
certifying agents of organic farms or
handling operations. A governing state
official would have to apply to USDA to
be accredited as a certifying agent, as
described in section 6514(b) of the
OFPA. States are also preempted under
sections 6503 through 6507 of the OFPA
from creating certification programs to
certify organic farms or handling
operations unless the state programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to section 6507(b)(2) of the
OFPA, a state organic certification
program that has been approved by the
Secretary may, under certain
circumstances, contain additional
requirements for the production and
handling of agricultural products
organically produced in the state and for
the certification of organic farm and
handling operations located within the
state. Such additional requirements
must (a) further the purposes of the
OFPA, (b) not be inconsistent with the
OFPA, (c) not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

In addition, pursuant to section
6519(c)(6) of the OFPA, this proposed
rule would not supersede or alter the
authority of the Secretary under the
Federal Meat Inspection Act (21 U.S.C.
601-624), the Poultry Products
Inspection Act (21 U.S.C. 451-471), or
the Egg Products Inspection Act (21
U.S.C. 1031-1056), concerning meat,
poultry, and egg products, respectively,
nor any of the authorities of the
Secretary of Health and Human Services


http://usda.mannlib.cornell.edu/usda/current/OrganicProduction/OrganicProduction-09-20-2017_correction.pdf
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http://usda.mannlib.cornell.edu/usda/current/OrganicProduction/OrganicProduction-09-20-2017_correction.pdf
https://www.ams.usda.gov/rules-regulations/organic/handbook
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https://organic.ams.usda.gov/Integrity/
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Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/Proposed Rules

18747

under the Federal Food, Drug and
Cosmetic Act (21 U.S.C. 301 et seq.), nor
the authority of the Administrator of the
Environmental Protection Agency under
the Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

C. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this proposed
rule. Accordingly, OMB clearance is not
required by the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501, Chapter 35.

D. Executive Order 13175

This proposed rule has been reviewed
in accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on tribal governments
and will not have significant tribal
implications.

E. General Notice of Public Rulemaking

This proposed rule reflects
recommendations submitted by the
NOSB to the Secretary to add one
substance to the National List and to
reclassify one substance on the National
List. A 60-day period for interested
persons to comment on this rule is
provided.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the

preamble, 7 CFR part 205, subpart G is
proposed to be amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

m 1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

m 2. Amend § 205.603 by redesignating
paragraphs (b)(2) through (b)(8) as (b)(3)
through (b)(9) and adding new
paragraph (b)(2) to read as follows:

§205.603 Synthetic substances allowed
for use in organic livestock production.

(b) * * %
(2) Elemental sulfur—for treatment of

livestock and livestock housing.
* * * * *

§205.605 [Amended]

m 3. Amend § 205.605 paragraph (b) by
removing ‘‘Potassium acid tartrate.”

m 4. Amend § 205.606, by redesignating
paragraphs (o) through (t) as (p) through
(u) and adding new paragraph (o) to
read as follows:

§205.606 Nonorganically produced
agricultural products allowed as ingredients
in or on processed products labeled as
“organic.”

* * * * *

(o) Potassium acid tartrate.
* * * * *

Dated: April 24, 2018.
Bruce Summers,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2018—08991 Filed 4-27-18; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0224; Product
Identifier 2018-NE-01-AD]

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
General Electric Company (GE) GEnx—
1B engines. This proposed AD was
prompted by a report of a center vent
tube (CVT) failure leading to a loss of oil
pressure and subsequent in-flight engine
shutdown. This proposed AD would
require removal of the Air/Oil Extension
Ducts, part numbers (P/N) 2332M85P01
or 2331M25G03. We are proposing this
AD to address the unsafe condition on
these products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact General Electric
Company, GE Aviation, Room 285, 1
Neumann Way, Cincinnati, OH 45215;
phone: 513-552-3272; email:
aviation.fleetsupport@ge.com. You may
view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0224; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800-647-5527) is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Christopher McGuire, Aerospace
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington MA; phone:
781-238-7120; fax: 781-238-7199;
email: chris.mcguire@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0224; Product Identifier 2018—
NE-01-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

We were prompted to issue this
NPRM based upon a report of a CVT
failure leading to a loss of oil pressure
and subsequent in-flight engine
shutdown. During the event, the CVT
failed due to oil leaking into the fan mid
shaft, resulting in coking on the seal


mailto:aviation.fleetsupport@ge.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:chris.mcguire@faa.gov

18748

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/Proposed Rules

assembly and overpressurization of the
CVT. This condition, if not addressed,
could result in failure of one or more
engines, loss of thrust control, and loss
of the airplane.

Related Service Information

We reviewed GE GEnx—1B Service
Bulletin (SB) 72-0331 R01, dated
August 21, 2017. The SB describes
procedures for replacing air/oil
extension ducts, P/N 2332M85P01 or

2331M25G03, with an extension duct
eligible for installation.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

ESTIMATED COSTS

Proposed AD Requirements

This proposed AD would require
removal of an affected extension duct
and replacing it with a part eligible for
installation.

Costs of Compliance

We estimate that this proposed AD
affects 97 engines installed on airplanes
of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement of Extension Duct ..................... 4 work-hours x $85 per hour = $340 ............. $16,270 $16,610 $1,611,170
Authority for This Rulemaking distribution of power and (b) Affected ADs
Title 49 of the United States Code responsibilities among the various None.

specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the

levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

General Electric Company: Docket No. FAA—
2018-0224; Product Identifier 2018-NE—
01-AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(c) Applicability

This AD applies to General Electric
Company (GE) GEnx—1B64, —1B64/P1,
—1B64/P2,-1B67, —1B67/P1, —1B67/P2,
—-1B70, -1B70/75/P1, —1B70/75/P2, —1B70/
P1, -1B70/P2, —-1B70C/P1, —1B70C/P2,
—1B74/75/P1, —1B74/75/P2 engines with Air/
Oil Extension Duct, part number (P/N)
2332M85P01 or 2331M25G03, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by reports of a
center vent tube (CVT) failure. We are issuing
this AD to prevent failure of the CVT. The
unsafe condition, if not addressed, could
result in failure of one or more engines, loss
of thrust control, and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

At the next engine shop visit after the
effective date of this AD, remove air/oil
extension ducts, P/N 2332M85P01 or
2331M25G03, and replace with a part eligible
for installation.

(h) Definition

For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
case flanges, except for the following
situations, which do not constitute an engine
shop visit:

(1) Separation of engine flanges solely for
the purposes of transportation of the engine
without subsequent maintenance.

(2) Separation of engine flanges solely for
the purpose of replacing the fan or propulsor
without subsequent maintenance.
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(i) Installation Prohibition

After the effective date of this AD, do not
install an Air/Oil Extension Duct, P/N
2332M85P01 or 2331M25G03, into a fan mid
shaft Assembly.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Christopher McGuire, Aerospace
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington MA; phone: 781-238—
7120; fax: 781-238-7199; email:
chris.mcguire@faa.gov.

(2) For service information identified in
this AD, contact General Electric Company,
GE Aviation, Room 285, 1 Neumann Way,
Cincinnati, OH 45215; phone: 513-552-3272;
email: aviation.fleetsupport@ge.com. You
may view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7759.

Issued in Burlington, MA, on April 25,
2018.
Robert J. Ganley,

Manager, Engine and Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2018—09010 Filed 4-27—-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0306; Product
Identifier 2018—-NM-039-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Dassault Aviation Model FALCON 2000
airplanes. This proposed AD was
prompted by the manufacturer revising

the airplane maintenance manual
(AMM) maintenance requirements and
airworthiness limitations. This
proposed AD would require revising the
maintenance or inspection program, as
applicable, to incorporate new
maintenance requirements and
airworthiness limitations. We are
proposing this AD to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O.
Box 2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet
http://www.dassaultfalcon.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0306; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3226.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0306; Product Identifier 2018—
NM-039-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2017-0236, dated November
30, 2017 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for all Dassault
Aviation Model FALCON 2000
airplanes. The MCAI states:

The airworthiness limitations for Dassault
Falcon 2000 aeroplanes, which are approved
by EASA, are currently defined and
published in Aircraft Maintenance Manual
(AMM) Airworthiness Limitations Section
(ALS) Chapter 5—-40. These instructions have
been identified as mandatory for continued
airworthiness.

Failure to accomplish these instructions
could result in an unsafe condition [i.e.,
reduced controllability of the airplane].

EASA previously issued [EASA] AD 2012—
0156 [which corresponds to FAA AD 2014—
03-12 Amendment 39-17749 (79 FR 11693,
March 3, 2014) (“AD 2014-03-12")],
requiring the actions described in Dassault
Falcon 2000 AMM Chapter 5-40 (DGT
113876) at Revision 17.

Since that AD was issued, Dassault
published Revision 18 of Dassault Falcon
2000 AMM Chapter 5—40 (DGT 113876),
containing new and/or more restrictive
maintenance tasks and introducing (among
other changes) the Corrosion Prevention and
Control Programme.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2012-0156, which is superseded, and
requires accomplishment of the actions
specified in Dassault Falcon 2000 AMM
Chapter 540 (DGT 113876) at
Revision 18 * * *,

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0306.


http://www.dassaultfalcon.com
mailto:aviation.fleetsupport@ge.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:chris.mcguire@faa.gov

18750

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/Proposed Rules

Relationship Between Proposed AD and
AD 2014-03-12

This NPRM would not supersede AD
2014-03-12. Rather, we have
determined that a stand-alone AD
would be more appropriate to address
the changes in the MCAI This NPRM
would require revising the maintenance
or inspection program to incorporate the
new maintenance requirements and
airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2014—03-12.

Related Service Information Under 1
CFR Part 51

Dassault Aviation has issued Chapter
5-40, Airworthiness Limitations,
Revision 19, dated November 2017, of
Chapter 5, Maintenance Planning
Document, of the Dassault Falcon 2000
Maintenance Manual. This service
information describes instructions
applicable to airworthiness and safe life
limitations. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type designs.

This AD requires revisions to certain
operator maintenance documents.
Compliance with these revisions are
required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this proposed AD,
the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.
The request should include a
description of changes to the required
actions that will ensure the continued
damage tolerance of the affected
structure.

Difference Between the MCAI and This
Proposed AD

The MCAI specifies that if there are
findings from the airworthiness
limitations section (ALS) inspection
tasks, corrective actions must be
accomplished in accordance with
Dassault Aviation maintenance
documentation. However, this proposed
AD does not include that requirement.
Operators of U.S.-registered airplanes
are required by general airworthiness
and operational regulations to perform
maintenance using methods that are
acceptable to the FAA. We consider
those methods to be adequate to address
any corrective actions necessitated by
the findings of ALS inspections required
by this proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 195 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

We have determined that revising the
maintenance or inspection program
takes an average of 90 work-hours per
operator, although this figure may vary
from operator to operator. In the past,
we have estimated that this action takes
1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), we have determined
that a per-operator estimate is more
accurate than a per-airplane estimate.
Therefore, we estimate the total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft

Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2018—
0306; Product Identifier 2018-NM—-039—
AD.

(a) Comments Due Date

We must receive comments by June 14,

2018.

(b) Affected ADs

This AD affects AD 2010-26-05,
Amendment 39-16544 (75 FR 79952,
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December 21, 2010) (“AD 2010-26-05"’) and
AD 2014-03-12, Amendment 39-17749 (79
FR 11693, March 3, 2014) (“‘AD 2014—-03—
12”).

(c) Applicability

This AD applies to all Dassault Aviation
Model FALCON 2000 airplanes, certificated
in any category, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time limits/maintenance
checks.

(e) Reason

This AD was prompted by manufacturer
revisions to the airplane maintenance manual
(AMM) that introduce new or more
restrictive maintenance requirements and
airworthiness limitations. We are issuing this
AD to prevent reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Chapter 5-40,
Airworthiness Limitations, Revision 19,
dated November 2017, of Chapter 5,
Maintenance Planning Document, of the
Dassault Falcon 2000 Maintenance Manual.
The initial compliance times for doing the
tasks are at the time specified in Chapter 5—
40, Airworthiness Limitations, Revision 19,
dated November 2017, of Chapter 5,
Maintenance Planning Document, of the
Dassault Falcon 2000 Maintenance Manual,
or within 90 days after the effective date of
this AD, whichever occurs later; except as
required by paragraphs (g)(1) through (g)(3) of
this AD. The term “LDG” in the “First
Inspection” column of any table in Chapter
5-40, Airworthiness Limitations, Revision
19, dated November 2017, means total
airplane landings. The term “FH” in the
“First Inspection” column of any table in
Chapter 5-40, Airworthiness Limitations,
Revision 19, dated November 2017, means
total flight hours. The term “FC” in the “First
Inspection” column of any table in Chapter
5-40, Airworthiness Limitations, Revision
19, dated November 2017, means total flight
cycles.

(1) For Task 30-11-09-350—-801 identified
in the service information specified in the
introductory text of paragraph (g) of this AD,
the initial compliance time is the later of the
times specified in paragraphs (g)(1)(i) and
(g)(1)(ii) of this AD.

(i) At the earlier of the times specified in
paragraphs (g)(1)(i)(A) and (g)(1)(i)(B) of this
AD.

(A) Prior to the accumulation of 2,400 total
flight hours or 2,000 total flight cycles,
whichever occurs first.

(B) Within 2,400 flight hours or 2,000 flight
cycles after April 7, 2014 (the effective date
of AD 2014-03-12), whichever occurs first.

(ii) Within 30 days after April 7, 2014 (the
effective date of AD 2014-03-12).

(2) For Task 52-20-00-610-801-01
identified in the service information
specified in the introductory text of
paragraph (g) of this AD, the initial
compliance time is within 24 months after
April 7, 2014 (the effective date of AD 2014—
03-12).

(3) The limited service life of part number
F2MA721512100 is 3,750 total flight cycles
on the part or 6 years since the
manufacturing date of the part, whichever
occurs first.

(h) No Alternative Actions or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections), or intervals, may
be used unless the actions, or intervals, are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Actions for Other ADs

(1) Accomplishing the actions required by
this AD terminates all of the requirements of
AD 2014-03-12.

(2) Accomplishment of the actions required
by paragraph (g) of this AD terminates the
requirements of paragraph (g) of AD 2010—
26-05 for all Dassault Aviation Model
FALCON 2000 airplanes.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS®@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2017-0236, dated
November 30, 2017, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov

by searching for and locating Docket No.
FAA-2018-0306.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3226.

(3) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet http://
www.dassaultfalcon.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
April 19, 2018,
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-08757 Filed 4—-27-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0259; Product
Identifier 2018—NE—-09—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for Rolls-
Royce Corporation (RRC) AE 2100D2A
and AE 2100D3 model turboprop
engines and AE 3007A2 model turbofan
engines. This proposed AD was
prompted by the possibility of a low-
cycle fatigue failure on certain turbine
wheels. This proposed AD would
require removing the affected turbine
wheels at the next engine shop visit or
before reaching the new reduced life
limit, whichever occurs first, and
replacing them with parts eligible for
installation. We are proposing this AD
to address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:


mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
http://www.dassaultfalcon.com
http://www.dassaultfalcon.com
http://www.regulations.gov
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e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Rolls-Royce
Corporation, 450 South Meridian Street,
Indianapolis, IN 46225; phone: 317—
230-3774. You may view this service
information at the FAA, Engine and
Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0259; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800—-647-5527) is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Kyri
Zaroyiannis, Aerospace Engineer,
Chicago ACO Branch, FAA, 2300 E
Devon Ave., Des Plaines, IL 60018;
phone: 847-294-7836; fax: 847—-294—
7834; email: kyri.zaroyiannis@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0259; Product Identifier 2018—
NE-09-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

We were prompted to issue this
NPRM based upon a report of the
discovery of steel inclusion in the
production process at an RRC forging
supplier. Ultrasonic inspection at the
forging supplier revealed steel
impurities could be introduced into
turbine wheels during forging. Analysis
and testing by RRC of these wheels
indicated that, because of imperfections,
these turbine wheels could not be
operated safely up to their published
life limits. The affected turbine wheels
include 1st-stage gas generator turbine
wheels, installed on AE 2100D2A and
AE 2100D3 model turboprop engines,
and 1st-stage high-pressure turbine
(HPT) wheels, installed on AE 3007A2
turbofan engines.

This condition, if not addressed,
could result in uncontained turbine
wheel release, damage to the engine,
and damage to the airplane.

Related Service Information Under 1
CFR Part 51

We reviewed RRC Alert Service
Bulletin (ASB) AE 2100D2-A-72-090,
Revision 1, dated July 11, 2014, and
RRC ASB AE 2100D3-A-72-286,

ESTIMATED COSTS

Revision 1, dated July 11, 2014 (one
document, referred to herein as “RRC
ASB AE 2100D2-A-72-090/AE
2100D3-A-72-286"), and RRC ASB AE
3007A—-A-72-419, Revision 2, dated
December 4, 2017. RRC ASB AE
2100D2-A-72—-090/AE 2100D3-A-72—
286 provides removal and replacement
instructions and a new life limit for the
affected 1st-stage gas generator turbine
wheels installed on RRC AE 2100D2A
and AE 2100D3 model turboprop
engines. ASB AE 3007A—-A-72-419
provides removal and replacement
instructions and a new life limit for 1st-
stage HPT wheels installed on RRC AE
3007A2 model turbofan engines. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD requires the
removal and replacement of the affected
turbine wheels at the next engine shop
visit or before reaching their new life
limit, whichever occurs first.

Costs of Compliance

We estimate that this proposed AD
affects nine engines installed on
airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace turbine wheels ........cccccoocvevenvecennnne 0 work-hours x $85 per hour = $0 ................. $160,829 $160,829 $1,447,461

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Roll-Royce Corporation (Type Certificate
previously held by Allison Engine
Company): Docket No. FAA-2018-0259;
Product Identifier 2018-NE-09-AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(b) Affected ADs
None.

(c) Applicability

This AD applies to:

(1) Rolls-Royce Corporation (RRC) AE
2100D2A turboprop engines with 1st-stage
gas generator turbine wheels, part number
(P/N) 23089692, with serial numbers (S/Ns)
MW65898 or MW68310, installed.

(2) RRC AE 2100D3 turboprop engines with
1st-stage gas generator turbine wheels, P/N
23088906, with S/Ns MW65895, MW65896,

MW65900, MW65901, MW65903, MW68305,
MW68306, MW68307, MW68312, MW68314,
MWe68316, MW68318, or MW68319
installed.

(3) RRC AE 3007A2 turbofan engines with
1st-stage high-pressure turbine (HPT) wheels,
P/N 23088906, with S/Ns MW65894,
MW68303, or MW68315 installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine section.

(e) Unsafe Condition

This AD was prompted by the possibility
of steel inclusions in the turbine wheel
forging. We are proposing this AD to prevent
a low-cycle fatigue failure of a 1st-stage gas
generator turbine wheel or 1st-stage HPT
wheel. The unsafe condition, if not
addressed, could result in uncontained
turbine wheel release, damage to the engine,
and damage to the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Remove the affected 1st-stage gas
generator turbine wheel and replace with a
part eligible for installation at the next engine
shop visit or before exceeding the life limit
of 4,800 engine cycles, whichever occurs
first, in accordance with the
Accomplishment Instructions, Paragraph 2,
of RRC Alert Service Bulletin (ASB) AE
2100D2-A-72-090, Revision 1, dated July 11,
2014, and RRC ASB AE 2100D3-A-72-286,
Revision 1, dated July 11, 2014 (one
document).

(2) Remove the affected 1st-stage HPT
wheel and replace with a part eligible for
installation at the next engine shop visit or
before exceeding the life limit of 5,600 engine
cycles, whichever occurs first, in accordance
with the Accomplishment Instructions,
Paragraph 2, of RRC ASB AE 3007 A—-A-72—
419, Revision 2, dated December 4, 2017.

(h) Definition

For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges, except that the separation of engine
flanges solely for the purposes of
transportation without subsequent engine
maintenance is not an engine shop visit.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago ACO Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Kyri Zaroyiannis, Aerospace
Engineer, Chicago ACO Branch, FAA, 2300 E.
Devon Ave., Des Plaines, IL 60018; phone:
847-294-7836; fax: 847—294—7834; email:
kyri.zaroyiannis@faa.gov.

(2) For service information identified in
this AD, contact Rolls-Royce Corporation,
450 South Meridian Street, Indianapolis, IN
46225; phone: 317-230-3774. You may view
this service information at the FAA, Engine
and Propeller Standards Branch, 1200
District Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7759.

Issued in Burlington, MA, on April 25,
2018.
Robert J. Ganley,

Manager, Engine and Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2018-09012 Filed 4-27-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0359; Product
Identifier 2018-NM-040-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Dassault Aviation Model MYSTERE-
FALCON 900 airplanes. This proposed
AD was prompted by a determination
that more restrictive maintenance
requirements and airworthiness
limitations are necessary. This proposed
AD would require revising the
maintenance or inspection program, as
applicable, to incorporate new and more
restrictive maintenance requirements
and airworthiness limitations. We are
proposing this AD to address the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.
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mailto:kyri.zaroyiannis@faa.gov

18754

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/Proposed Rules

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O.
Box 2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet
http://www.dassaultfalcon.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th Street, Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0359; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone and fax 206-231-3226.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0359; Product Identifier 2018—
NM-040-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2018-0027, dated January 30,
2018 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“‘the MCAI”’), to correct
an unsafe condition for all Dassault
Aviation Model MYSTERE-FALCON
900 airplanes. The MCAI states:

The airworthiness limitations and
certification maintenance instructions for the
Dassault Mystere-Falcon 900 aeroplanes,
which are approved by EASA, are currently
defined and published in the Dassault
Mystere-Falcon 900 [airplane maintenance
manual] AMM chapter 5—40. These
instructions have been identified as
mandatory for continued airworthiness.

Failure to accomplish these instructions
could result in an unsafe condition [i.e.,
reduced structural integrity of the airplane].

Consequently, EASA issued AD 2016-0127
[which corresponds to FAA AD 2017-19-03
Amendment 39-19033 (82 FR 43166,
September 14, 2017) (“AD 2017-19-03")] to
require accomplishment of the maintenance
tasks, and implementation of the
airworthiness limitations, as specified in
Dassault Mysteére-Falcon 900 AMM chapter
5-40 Revision 22.

Since that [EASA] AD was issued, Dassault
issued Revision 23 of the Dassault Mystere-
Falcon 900 AMM chapter 5-40, which
introduces new and more restrictive
maintenance requirements and/or
airworthiness limitations.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2016-0127, which is superseded, and
requires accomplishment of the actions
specified in Revision 23 of the Dassault
Mystere-Falcon 900 AMM chapter 5—40

N

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0359.

Relationship Between Proposed AD and
Certain Other ADs

This NPRM would not supersede AD
2017-19-03. Rather, we have
determined that a stand-alone AD
would be more appropriate to address
the changes in the MCAI. This NPRM
would require revising the maintenance
or inspection program to incorporate the
new maintenance requirements and
airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all
requirements of AD 2017-19-03.
Accomplishment of the proposed
actions would also terminate all
requirements of AD 2016—01-16,
Amendment 39-18376 (81 FR 3320,
January 21, 2016) (“AD 2016—-01-16"")

and certain requirements of AD 2010—
26—05, Amendment 39-16544 (75 FR
79952, December 21, 2010) (“AD 2010—
26—05""), for Dassault Aviation Model
MYSTERE-FALCON 900 airplanes.

Related Service Information Under 1
CFR Part 51

Dassault Aviation has issued Chapter
5—-40, Airworthiness Limitations,
Revision 23, dated September 2017, of
the Dassault Aviation Falcon 900
Maintenance Manual. This service
information describes procedures,
maintenance tasks, and airworthiness
limitations specified in the
Airworthiness Limitations Section
(ALS) of the AMM. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type designs.

This proposed AD requires revisions
to certain operator maintenance
documents. Compliance with these
revisions are required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.
The request should include a
description of changes to the required
actions that will ensure the continued
damage tolerance of the affected
structure.

Difference Between the MCAI and This
Proposed AD

The MCALI specifies that if there are
findings from the ALS inspection tasks,
corrective actions must be accomplished
in accordance with Dassault Aviation
maintenance documentation. However,
this proposed AD does not include that
requirement. Operators of U.S.-
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registered airplanes are required by
general airworthiness and operational
regulations to perform maintenance
using methods that are acceptable to the
FAA. We consider those methods to be
adequate to address any corrective
actions necessitated by the findings of
ALS inspections required by this
proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 65 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

We have determined that revising the
maintenance or inspection program
takes an average of 90 work-hours per
operator, although we recognize that
this number may vary from operator to
operator. In the past, we have estimated
that this action takes 1 work-hour per
airplane. Since operators incorporate
maintenance or inspection program
changes for their affected fleet(s), we
have determined that a per-operator
estimate is more accurate than a per-
airplane estimate. Therefore, we
estimate the total cost per operator to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2018—
0359; Product Identifier 2018-NM-040—
AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(b) Affected ADs

This AD affects AD 2010-26-05,
Amendment 39-16544 (75 FR 79952,
December 21, 2010) (“AD 2010-26-05"); AD
2016-01-16, Amendment 39-18376 (81 FR
3320, January 21, 2016) (“AD 2016-01-16");
and AD 2017-19-03, Amendment 39-19033
(82 FR 43166, September 14, 2017) (“AD
2017-19-03"").

(c) Applicability

This AD applies to Dassault Aviation
Model MYSTERE-FALCON 900 airplanes, all
serial numbers; certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time limits/maintenance
checks.

(e) Reason

This AD was prompted by a determination
that more restrictive maintenance
requirements and airworthiness limitations
are necessary. We are issuing this AD to
prevent reduced structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Chapter 5—40,
Airworthiness Limitations, Revision 23,
dated September 2017, of the Dassault
Aviation Falcon 900 Maintenance Manual.
The initial compliance times for doing the
tasks are at the time specified in Chapter 5—
40, Airworthiness Limitations, Revision 23,
dated September 2017, of the Dassault
Aviation Falcon 900 Maintenance Manual, or
within 90 days after the effective date of this
AD, whichever occurs later. The term “LDG”
in the “First Inspection’” column of any table
in the service information specified in this
paragraph means total airplane landings. The
term “FH” in the “First Inspection” column
of any table in the service information
specified in this paragraph means total flight
hours. The term “FC” in the “First
Inspection” column of any table in the
service information specified in this
paragraph means total flight cycles. The term
“M” in the “First Inspection” column of any
table in the service information specified in
this paragraph means months.

(h) No Alternative Actions or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections), or intervals, may
be used unless the actions, or intervals, are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Actions for Other ADs

(1) Accomplishing the actions required by
paragraph (g) of this AD terminates all
requirements of AD 2017-19-03 and AD
2016-01-16.

(2) Accomplishing the actions required by
paragraph (g) of this AD terminates the
requirements of paragraph (g)(1) of AD 2010-
26-05, for Dassault Aviation Model
MYSTERE-FALCON 900 airplanes.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
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AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2018-0027, dated
January 30, 2018, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0359.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone and fax 206—
231-3226.

(3) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet http://
www.dassaultfalcon.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th Street,
Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
April 20, 2018.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-09006 Filed 4—-27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0360; Product
Identifier 2018—NM-009-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Airbus Model A300 B4-600, B4—600R,
and F4—600R series airplanes, and
Model A300 C4—-605R Variant F
airplanes (collectively called Model
A300-600 series airplanes). This
proposed AD was prompted by a
determination that more restrictive
maintenance requirements and
airworthiness limitations are necessary.
This proposed AD would require
revising the maintenance or inspection
program, as applicable, to incorporate
new or more restrictive maintenance
requirements and airworthiness
limitations. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAW, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th Street, Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231-
3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0360; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th Street, Des Moines, WA 98198;
telephone and fax 206-231-3225.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0360; Product Identifier 2018—
NM-009-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2017-0205,
dated October 12, 2017 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all Airbus Model A300-600 series
airplanes. The MCAI states:

The airworthiness limitations for the
Airbus A300-600 aeroplanes, which are
approved by EASA, are currently defined and
published in the Airbus A300-600
Airworthiness Limitations Section (ALS)
documents. The Damage Tolerant
Airworthiness Limitation Items are specified
in the A300-600 ALS Part 2. These
instructions have been identified as
mandatory for continuing airworthiness.
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Failure to accomplish these instructions
could result in an unsafe condition [i.e., to
prevent fatigue cracking, damage, or
corrosion in principal structural elements,
which could result in reduced structural
integrity of the airplane].

EASA previously issued [EASA] AD 2016—
0218 [which corresponds to FAA AD 2018-
01-07, Amendment 39-19148 (83 FR 2042,
January 16, 2018) (“AD 2018-01-07"")] to
require compliance with the maintenance
requirements and associated airworthiness
limitations defined in Airbus A300-600 ALS
Part 2 Revision 01, Variation 1.1 and
Variation 1.2.

Since that [EASA] AD was issued, new or
more restrictive maintenance requirements
and airworthiness limitations were approved
by the EASA. Consequently, Airbus
published Revision 02 of the A300-600 ALS
Part 2, compiling all ALS Part 2 changes
approved since previous Revision 01.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2016-0218, which is superseded, and
requires accomplishment of the actions
specified in Airbus A300-600 ALS Part 2
Revision 02.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0360.

Relationship Between Proposed AD and
AD 2018-01-07

This NPRM would not supersede AD
2018-01-07. Rather, we have
determined that a stand-alone AD
would be more appropriate to address
the changes in the MCAI. This NPRM
would require revising the maintenance
or inspection program to incorporate the
new maintenance requirements and
airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all
requirements of AD 2018-01-07.

Related Service Information Under 1
CFR Part 51

Airbus has issued Airbus A300-600
Airworthiness Limitations Section
(ALS), Part 2, “Damage Tolerant
Airworthiness Limitation Items (DT—
ALI),” Revision 02, dated August 28,
2017. This service information describes
airworthiness limitations applicable to
the DT ALIs. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our

bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

This proposed AD requires revisions
to certain operator maintenance
documents to include new actions (e.g.,
inspections). Compliance with these
actions is required by 14 CFR 91.403(c).
For airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this proposed AD,
the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.
The request should include a
description of changes to the required
actions that will ensure the continued
damage tolerance of the affected
structure.

Difference Between the MCAI and This
Proposed AD

The MCAI specifies that if there are
findings from the ALS inspection tasks,
corrective actions must be accomplished
in accordance with Airbus maintenance
documentation. However, this proposed
AD does not include that requirement.
Operators of U.S.-registered airplanes
are required by general airworthiness
and operational regulations to perform
maintenance using methods that are
acceptable to the FAA. We consider
those methods to be adequate to address
any corrective actions necessitated by
the findings of ALS inspections required
by this proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 125 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

We have determined that revising the
maintenance or inspection program
takes an average of 90 work-hours per
operator, although we recognize that
this number may vary from operator to
operator. In the past, we have estimated
that this action takes 1 work-hour per
airplane. Since operators incorporate
maintenance or inspection program
changes for their affected fleet(s), we
have determined that a per-operator
estimate is more accurate than a per-
airplane estimate. Therefore, we
estimate the total cost per operator to be

$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2018-0360; Product
Identifier 2018—NM-009—-AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(b) Affected ADs

This AD affects AD 2018—-01-07,
Amendment 39-19148 (83 FR 2042, January
16, 2018) (“‘AD 2018-01-07"").

(c) Applicability

This AD applies to Airbus Model A300 B4—
601, B4—603, B4-620, B4-622, B4-605R, B4—
622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes, certificated in any
category, all manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time limits/maintenance
checks.

(e) Reason

This AD was prompted by a determination
that more restrictive maintenance
requirements and airworthiness limitations
are necessary. We are issuing this AD to
prevent fatigue cracking, damage, or
corrosion in principal structural elements,
which could result in reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Airbus A300-600
Airworthiness Limitations Section (ALS),
Part 2, “Damage Tolerant Airworthiness
Limitation Items (DT—ALI),” Revision 02,
dated August 28, 2017. The initial
compliance times for doing the tasks are at
the applicable times specified in Airbus
A300-600 ALS, Part 2, “Damage Tolerant

Airworthiness Limitation Items (DT-ALI),”
Revision 02, dated August 28, 2017, or
within 90 days after the effective date of this
AD, whichever occurs later.

(h) No Alternative Actions or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Actions for AD 2018-01-07

Accomplishing the actions required by this
AD terminates all requirements of AD 2018-
01-07.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) AD 2017—
0205, dated October 12, 2017, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-0360.

(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone and fax 206—
231-3225.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.
You may view this service information at the

FAA, Transport Standards Branch, 2200
South 216th Street, Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on
April 20, 2018,
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-09005 Filed 4-27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0235; Product
Identifier 2018—-NE—-08—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Tay 620-15
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for Rolls-
Royce Deutschland Ltd & Co KG (RRD)
Tay 620—15 turbofan engines. This AD
limits service life of the low-pressure
compressor (LPC) fan blades based on
the number of dry-film lubricant (DFL)
treatments. The AD was prompted by
reports of LPC fan blade retention lug
failures. We are proposing this AD to
correct the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12 140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Rolls-Royce
Deutschland Ltd & Co KG, Eschenweg
11, Dahlewitz, 15827 Blankenfelde-
Mahlow, Germany; phone: +49 (0) 33—
7086—1883; fax: +49 (0) 33—-7086—3276.
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You may view this service information
at the FAA, Engine & Propeller
Standards Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0235; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Robert Green, Aerospace Engineer, ECO
Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781—
238-7754; fax: 781-238-7199; email:
Robert.Green@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2018-0235; Product Identifier 2018—
NE-08-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2018-
0013, dated January 17, 2018 (referred to
after this as the MCALI), to address the
unsafe condition on these products. The
MCAI states:

Fractures of low pressure compressor (LPG)
fan blade retention lugs were reported on
engines subjected to a high number of Dry
Film Lubrication (DFL) treatments.
Subsequent investigation determined that, as
a consequence, the retention lugs of the
affected LPC (fan) blades had been exposed
to excessive high stress cycles.

This condition, if not detected or corrected,
could lead to failure of LPC fan blade
retention lug(s), high vibration, reduced
thrust, or in-flight shut down, possibly
resulting in reduced control of the aeroplane.

To address this potential unsafe condition,
Rolls Royce Deutschland (RRD) issued Alert
Non-Modification Service Bulletin (NMSB)
TAY-72—-A1834 (hereafter referred to as ‘the
NMSB’) to provide identification and
replacement instructions.

For the reasons described above, this
[EASA] AD requires determination of number
of DFL treatments applied to the LPC fan
blades and, based on that determination,
replacement. This AD also introduces a
maximum allowable number of DFL
treatments applicable to the LPC fan blades.

You may obtain further information
by examining the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0235.

Related Service Information Under 1
CFR Part 51

We reviewed RRD ALERT Non-
Modification Service Bulletin (NMSB)
TAY-72-A1834, dated November 17,
2017. The Alert NMSB describes

ESTIMATED COSTS

procedures for reviewing the
maintenance records and replacing the
LPC fan blade with a serviceable part.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

We reviewed RRD NMSB TAY-70—
1050, Revision 9, dated July 14, 2010.
This NMSB defines a basic engine life
management program suitable for Tay
engines in aircraft that are engaged in
non-airline operations.

FAA’s Determination

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require reviewing
the engine maintenance records and
replacing the LPC fan blade with a
serviceable part if the DFL treatment
limit is exceeded.

Requirements of the Proposed AD

This proposed AD would require
reviewing the engine maintenance
records and replacing the LPC fan blade
with a serviceable part if the DFL
treatment limit is exceeded.

Costs of Compliance

We estimate that this proposed AD
affects 25 engines installed on airplanes
of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Record search to establish number of LPC | 1.5 work-hours x $85 per hour = $127.50 ..... 0 $127.50 $3,187.50
blade DFL applications.
Lost life for a LPC blade set and replacement | 4.0 work-hours x $85 per hour = $340 .......... 16,550 16,890 422,250
of blades.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:

Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Rolls-Royce Deutschland Ltd & Co KG;
Docket No. FAA-2018-0235; Product
Identifier 2018—-NE—08—-AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd & Co KG (RRD) Tay 620-15
turbofan engines with low-pressure
compressor (LPC) fan blades, having part

numbers (P/Ns) JR30649, JR31702, JR31983,
JR33863, or JR33864, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by reports of LPC
fan blade retention lug failures. We are
issuing this AD to prevent failure of the LPC
fan blade retention lug. The unsafe condition,
if not addressed, could result in loss of
engine thrust control and reduced control of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 30 days after the effective date
of this AD, determine the number of DFL
treatments that were applied to the LPC fan
blade by reviewing the maintenance records
or using an alternative method in steps C or
N, as applicable, of the Accomplishment
Instruction, paragraph 3, of RRD ALERT Non-
Modification Service Bulletin (NMSB) TAY—
72—A1834, dated November 17, 2017.

(2) Depending on the results of the records
review, do the following, as applicable:

(i) If the number of DFL treatments is fewer
than 13, mark the LPC fan blade dovetail root
with a suffix code during the next scheduled
LPC fan blade removal using steps H or R,
as applicable, of the Accomplishment
Instruction, paragraph 3, of RRD ALERT
NMSB TAY-72—-A1834, dated November 17,
2017.

(ii) If the number of DFL treatments is 13
or more, replace the affected LPC fan blade
with a part eligible for installation within 500
flight hours after effective date of this AD.

(h) Installation Prohibition

After the effective date of this AD, do not
install an affected LPC fan blade on any
engine unless it has been determined that the
LPC fan blade has had fewer than 13 DFL
treatments and has been marked in
accordance with the instructions of RRD
ALERT NMSB TAY-72—-A1834, dated
November 17, 2017.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,

if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ECO Branch, send it to
the attention of the person identified in
paragraph (j)(1) of this AD. You may email
your request to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Robert Green, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7754; fax: 781-238-7199; email:
Robert.Green@faa.gov.

(2) Refer to European Aviation Safety
Agency (EASA) AD 2018-0013, dated
January 17, 2018, for more information. You
may examine the EASA AD in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2018-0235.

(3) For service information identified in
this proposed AD, contact Rolls-Royce
Deutschland Ltd & Co KG, Eschenweg 11,
Dahlewitz, 15827 Blankenfelde-Mahlow,
Germany; phone: +49 (0) 33-7086-1883; fax:
+49 (0) 33—-7086—3276. You may view this
referenced service information at the FAA,
Engine & Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

Issued in Burlington, Massachusetts, on
April 25, 2018.
Robert J. Ganley,

Manager, Engine and Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2018—09011 Filed 4-27-18; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0357; Product
Identifier 2018—-NM-035—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Dassault Aviation Model FALCON
2000EX airplanes. This proposed AD
was prompted by the manufacturer
revising the airplane maintenance
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manual (AMM) maintenance
requirements and airworthiness
limitations. This proposed AD would
require revising the maintenance or
inspection program, as applicable, to
incorporate new maintenance
requirements and airworthiness
limitations. We are proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by June 14, 2018.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O.
Box 2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet
http://www.dassaultfalcon.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0357; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3226.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2018-0357; Product Identifier 2018—
NM-035—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2018-0021, dated January 29,
2018 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”), to correct
an unsafe condition for certain Dassault
Aviation Model FALCON 2000EX
airplanes. The MCALI states:

The airworthiness limitations for Dassault
Falcon 2000EX aeroplanes, which are
approved by EASA, are currently defined and
published in Aircraft Maintenance Manual
(AMM) Airworthiness Limitations Section
(ALS) Chapter 5—-40. These instructions have
been identified as mandatory for continued
airworthiness.

Failure to accomplish these instructions
could result in an unsafe condition [i.e.,
reduced structural integrity of the airplane].

EASA previously issued [EASA] AD 2012—
0157 [which corresponds to FAA AD 2014—
16—12 Amendment 39-17936 (79 FR 52187,
September 3, 2014) (“AD 2014-16-12")],
requiring the actions described in Dassault
Falcon 2000EX AMM Chapter 5-40 (DGT
113877) at Revision 07.

Since that [EASA] AD was issued, Dassault
published Revision 11 of Dassault Falcon
2000EX AMM Chapter 5-40 (DGT 113877),
containing new and/or more restrictive
maintenance tasks and introducing (among
other changes) an operational test for Cursor
Control Device.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2012-0157, which is superseded, and
requires accomplishment of the actions
specified in the Dassault Falcon 2000EX
AMM Chapter 5—40 (DGT 113877) at
Revision 11 * * *,

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0357.

Relationship Between Proposed AD and
AD 2014-16-12

This NPRM would not supersede AD
2014-16-12. Rather, we have
determined that a stand-alone AD
would be more appropriate to address
the changes in the MCAI. This NPRM
would require revising the maintenance
or inspection program to incorporate the
new maintenance requirements and
airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2014-16—12.

Related Service Information Under 1
CFR Part 51

Dassault Aviation has issued Chapter
5—40, Airworthiness Limitations, DGT
113877, Revision 11, dated November
2017, of the Dassault Falcon 2000EX
Maintenance Manual. This service
information describes instructions
applicable to airworthiness and safe life
limitations. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs.

This AD requires revisions to certain
operator maintenance documents.
Compliance with these revisions is
required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this proposed AD,
the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.
The request should include a
description of changes to the required
actions that will ensure the continued
damage tolerance of the affected
structure.
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Differences Between This Proposed AD
and the MCALI or Service Information

The MCALI specifies that if there are
findings from the airworthiness
limitations section (ALS) inspection
tasks, corrective actions must be
accomplished in accordance with
Dassault Aviation maintenance
documentation. However, this proposed
AD does not include that requirement.
Operators of U.S.-registered airplanes
are required by general airworthiness
and operational regulations to perform
maintenance using methods that are
acceptable to the FAA. We consider
those methods to be adequate to address
any corrective actions necessitated by
the findings of ALS inspections required
by this proposed AD.

Airworthiness Limitations Based on
Type Design

The FAA recently became aware of an
issue related to the applicability of ADs
that require incorporation of an ALS
revision into an operator’s maintenance
or inspection program.

Typically, when these types of ADs
are issued by civil aviation authorities
of other countries, they apply to all
airplanes covered under an identified
type certificate (TC). The corresponding
FAA AD typically retains applicability
to all of those airplanes.

In addition, U.S. operators must
operate their airplanes in an airworthy
condition, in accordance with 14 CFR
91.7(a). Included in this obligation is the
requirement to perform any
maintenance or inspections specified in
the ALS, and in accordance with the
ALS as specified in 14 CFR 43.16 and
91.403(c), unless an alternative has been
approved by the FAA.

When a type certificate is issued for
a type design, the specific ALS,
including revisions, is a part of that type
design, as specified in 14 CFR 21.31(c).

The sum effect of these operational
and maintenance requirements is an
obligation to comply with the ALS
defined in the type design referenced in
the manufacturer’s conformity
statement. This obligation may
introduce a conflict with an AD that
requires a specific ALS revision if new
airplanes are delivered with a later
revision as part of their type design.

To address this conflict, the FAA has
approved alternative methods of
compliance (AMOGs) that allow
operators to incorporate the most recent
ALS revision into their maintenance/
inspection programs, in lieu of the ALS
revision required by the AD. This
eliminates the conflict and enables the
operator to comply with both the AD
and the type design.

However, compliance with AMOG s is
normally optional, and we recently
became aware that some operators
choose to retain the AD-mandated ALS
revision in their fleet-wide
maintenance/inspection programs,
including those for new airplanes
delivered with later ALS revisions, to
help standardize the maintenance of the
fleet. To ensure that operators comply
with the applicable ALS revision for
newly delivered airplanes containing a
later revision than that specified in an
AD, we plan to limit the applicability of
ADs that mandate ALS revisions to
those airplanes that are subject to an
earlier revision of the ALS, either as part
of the type design or as mandated by an
earlier AD. This proposed AD therefore
would apply to Dassault Aviation Model
FALCON 2000EX airplanes with an
original certificate of airworthiness or
original export certificate of
airworthiness that was issued on or
before January 15, 2018 (the effective
date of the ALS revision identified in
this proposed AD). Operators of
airplanes with an original certificate of
airworthiness or original export
certificate of airworthiness issued after
that date must comply with the
airworthiness limitations specified as
part of the approved type design and
referenced on the type certificate data
sheet.

Costs of Compliance

We estimate that this proposed AD
affects 181 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

We have determined that revising the
maintenance or inspection program
takes an average of 90 work-hours per
operator, although we recognize that
this number may vary from operator to
operator. In the past, we have estimated
that this action takes 1 work-hour per
airplane. Since operators incorporate
maintenance or inspection program
changes for their affected fleet(s), we
have determined that a per-operator
estimate is more accurate than a per-
airplane estimate. Therefore, we
estimate the total cost per operator to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2018—
0357; Product Identifier 2018-NM—-035—
AD.

(a) Comments Due Date

We must receive comments by June 14,
2018.

(b) Affected ADs

This AD affects AD 2010-26-05,
Amendment 39-16544 (75 FR 79952,
December 21, 2010) (“AD 2010-26—05"’) and
AD 2014-16—12 Amendment 39-17936 (79
FR 52187, September 3, 2014) (“AD 2014—
16—-12").

(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 2000EX airplanes,
certificated in any category; with an original
certificate of airworthiness or original export

certificate of airworthiness issued on or
before January 15, 2018.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time limits/maintenance
checks.

(e) Reason

This AD was prompted by manufacturer
revisions to the airplane maintenance manual
(AMM) that introduce new or more
restrictive maintenance requirements and
airworthiness limitations. We are issuing this
AD to prevent reduced structural integrity of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Chapter 5—40,
Airworthiness Limitations, DGT 113877,
Revision 11, dated November 2017, of the
Dassault Falcon 2000EX Maintenance
Manual. The initial compliance times for
doing the tasks are at the time specified in
Chapter 5—40, Airworthiness Limitations,
DGT 113877, Revision 11, dated November
2017, of the Dassault Falcon 2000EX
Maintenance Manual, or within 90 days after
the effective date of this AD, whichever
occurs later; except for task number 52-20—
00-610-801-01, the initial compliance time
is within 24 months after October 8, 2014
(the effective date of AD 2014—16-12). The
term “LDG” in the “First Inspection” column
of any table in Chapter 5—40, Airworthiness
Limitations, DGT 113877, Revision 11, dated
November 2017, means total airplane
landings. The term “FH” in the “First
Inspection” column of any table in Chapter
5—40, Airworthiness Limitations, DGT

113877, Revision 11, dated November 2017,
means total flight hours. The term “FC” in
the “First Inspection” column of any table in
Chapter 540, Airworthiness Limitations,
DGT 113877, Revision 11, dated November
2017, means total flight cycles.

(h) No Alternative Actions or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections), or intervals, may
be used unless the actions, or intervals, are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Actions for Other ADs

(1) Accomplishing the actions required by
paragraph (g) of this AD terminates all of the
requirements of AD 2014-16-12.

(2) Accomplishing the actions specified in
paragraph (g) of this AD terminates the
requirements of paragraph (g) of AD 2010—
26-05 for Dassault Aviation Model FALCON
2000EX airplanes.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2018-0021, dated January 29, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0357.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3226.

(3) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; internet http://
www.dassaultfalcon.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
April 19, 2018,

Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-08758 Filed 4—27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0291; Airspace
Docket No. 18-AGL-10]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; lonia, Mi

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace extending
upward from 700 feet above the surface
at Jonia County Airport, Ionia, MI. The
FAA is proposing this action as a result
of an airspace review due to the
decommissioning of the Lansing VHF
omnidirectional range (VOR) navigation
aid as part of the VOR Minimum
Operational Network (MON) Program.
The geographic coordinates of the
airport would also be updated to
coincide with the FAA’s aeronautical
database.

DATES: Comments must be received on
or before June 14, 2018.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—5527. You must
identify FAA Docket No. FAA-2018-
0291; Airspace Docket No. 18—AGL-10,
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
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person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday

through Friday, except Federal holidays.

FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace extending
upward from 700 feet above the surface
at Ionia County Airport, lonia, MI, to
support instrument flight rule
operations.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2018-0291/Airspace
Docket No. 18—AGL-10.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 by amending the Class
E airspace extending upward from 700
feet above the surface to within a 6.5-
mile radius (decreased from a 7.4-mile
radius) at Ionia County Airport, Ionia,
MI. The geographic coordinates of the
airport would also be updated to
coincide with the FAA’s aeronautical
database.

This action is necessary due to an
airspace review caused by the
decommissioning of the Lansing VOR as
part of the VOR MON Program.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11B, dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

AGL MIE5 Ionia, MI [Amended]
Ionia County Airport, MI
(Lat. 42°56"17” N, long. 85°03"38” W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Ionia County Airport.

Issued in Fort Worth, Texas, on April 23,
2018.
Christopher L. Southerland,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2018-08959 Filed 4-27-18; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0310; Airspace
Docket No. 18—-ASW-7]

RIN 2120-AA66
Proposed Revocation of Class E
Airspace; Clarendon, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E airspace extending
upward from 700 feet above the surface
at Clarendon Municipal Airport,
Clarendon, TX. The FAA is proposing
this action due to the cancellation of the
instrument procedures at the airport
making this airspace no longer
necessary.

DATES: Comments must be received on
or before June 14, 2018.

ADDRESSES: Send comments on this
proposal to the U.S. Department of

Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—5527. You must
identify FAA Docket No. FAA-2018—
0310; Airspace Docket No. 18—ASW-7,
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order 7400.11B, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11B at NARA, call (202)
741-6030, or go to http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
support the removal Class E airspace
extending upward from 700 feet above
the surface at Clarendon Municipal

Airport, Clarendon, TX, as the airspace
is no longer required.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2018-0310/Airspace
Docket No. 18—ASW-7.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.


http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
http://www.regulations.gov

18766

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/Proposed Rules

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11B, Airspace
Designations and Reporting Points,
dated August 3, 2017, and effective
September 15, 2017. FAA Order
7400.11B is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11B lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 by removing the Class
E airspace extending upward from 700
feet above the surface at Clarendon
Municipal Airport, Clarendon, TX.

The FAA is proposing this action due
to the cancellation of the instrument
procedures at the airport making the
airspace no longer necessary.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11B, dated August 3, 2017,
and effective September 15, 2017, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11B,
Airspace Designations and Reporting
Points, dated August 3, 2017, and
effective September 15, 2017, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW TX E5 Clarendon, TX [Removed]

Issued in Fort Worth, Texas, on April 23,
2018.

Christopher L. Southerland,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2018-08960 Filed 4—27-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0242]
RIN 1625-AA00

Safety Zone; Blazing Paddles 2018

SUP Race; Cuyahoga River, Cleveland,
OH

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone for
certain waters of the Cuyahoga River
during the Blazing Paddles Stand Up
Paddle Race. This proposed rulemaking
would prohibit persons and vessels
from being in the safety zone unless
authorized by the Captain of the Port
Buffalo or a designated representative.

We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 30, 2018.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-0242 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Michael
Collet, Chief of Waterways Management,
U.S. Coast Guard Sector Buffalo;
telephone 716-843-9322, email D09-
SMB-SECBuffalo-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On February 20, 2018, Share the River
notified the Coast Guard that it would
be conducting a 5.8-mile Stand up
Paddleboard Race from 9:00 a.m. to
11:00 a.m. on June 23, 2018, in
conjunction with the annual Burning
River Ramble. The race will begin just
downriver from the Cleveland Rowing
Foundation docks at position 41°29’36”
N and 081°42’13” W, and travel 2.9
miles upriver to the turnaround point
just the past Jefferson Ave Bridge at
position 41°28°52” N and 081°40°33” W,
and return to the starting point. The
Captain of the Port Buffalo (COTP) has
determined that potential hazards
associated with a Stand up Paddleboard
Race would be a safety concern for
anyone within a 2.9-mile stretch of the
Cuyahoga River.

The purpose of this rulemaking is to
ensure the safety of vessels and racers
on the navigable waters within the
above stated points, before, during, and
after the scheduled event. The Coast
Guard proposes this rulemaking under
authority in 33 U.S.C. 1231.

IIL. Discussion of Proposed Rule

The COTP proposes to establish a
temporary safety zone enforced
intermittently, from 8:30 a.m. to 11:30
a.m. on June 23, 2018. The safety zone
will cover all navigable waters at the
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start point at position 41°29’36” N and
081°42°13” W to the turnaround point at
position 41°28’52” N and 081°40"33” W
on the Cuyahoga River Cleveland OH.
The duration of the zone is intended to
ensure the safety of vessels and these
navigable waters before, during, and
after the scheduled 9:00 a.m. to 11:00
a.m. Paddleboard Race. No vessel or
person would be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic would not be able to safely
transit around this safety zone, which
would impact a small designated area of
the Cuyahoga River. However, the Coast
Guard would issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the zone, and the rule would
allow vessels to seek permission to enter
the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.

605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves establishing a safety zone
lasting 3 hours that would prohibit
entry into the waters contained within
a 2.9-mile stretch of the Cuyahoga River.
Normally such actions are categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1, of DHS Instruction Manual 023-01—
001-01, Rev. 01. A preliminary Record
of Environmental Consideration (REC)
supporting this determination is
available in the docket where indicated
under the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
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will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0242 to read as
follows:

§165.T09-0242 Safety Zone; Blazing
Paddles 2018 SUP Race; Cuyahoga River,
Cleveland, OH.

(a) Location. The safety zone will
encompass all waters of the Cuyahoga
River in Cleveland, OH, beginning at
position 41°29’36” N and 081° 42"13” W
to the turnaround point at position
41°28’52” N and 081°40°33” (NAD 83).

(b) Enforcement Period. This rule is
effective from 8:30 a.m. until 11:30 a.m.
on June 23, 2018.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: April 23, 2018.
].S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2018-08979 Filed 4-27-18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 30

[EPA-HQ-OA-2018-0259; FRL-9977-40—
ORD]

RIN 2080-AA14
Strengthening Transparency in
Regulatory Science

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes a
regulation intended to strengthen the
transparency of EPA regulatory science.
The proposed regulation provides that
when EPA develops regulations,
including regulations for which the
public is likely to bear the cost of
compliance, with regard to those
scientific studies that are pivotal to the
action being taken, EPA should ensure

that the data underlying those are
publicly available in a manner sufficient
for independent validation. In this
notice, EPA solicits comment on this
proposal and how it can best be
promulgated and implemented in light
of existing law and prior Federal
policies that already require increasing
public access to data and influential
scientific information used to inform
federal regulation.

DATES: Comments must be received on
or before May 30, 2018.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
0A-2018-0259, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Tom
Sinks, Office of the Science Advisor,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW, Washington,
DC 20460; (202) 564—0221; email
address: staff osa@epa.gov.
SUPPLEMENTARY INFORMATION:

Submitting CBI. Do not submit
information that you consider to be CBI
electronically through https://
www.regulations.gov or email. Send or
deliver information identified as CBI to
only the following address using U.S.
Postal Service: U.S. Environmental
Protection Agency, EPA Docket Center,
EPA-HQ-0OA-2018-0259, Mail Code
28221T, 1200 Pennsylvania Avenue
NW, Washington, DG 20460. For other
methods of delivery, see https://
www.epa.gov/dockets/where-send-
comments-epa-dockets.

Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD-
ROM that you mail to EPA, mark the


https://www.epa.gov/dockets/where-send-comments-epa-dockets
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http://www.regulations.gov
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outside of the disk or CD-ROM as GBI
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket. If you
submit a CD—ROM or disk that does not
contain CBI, mark the outside of the
disk or CD—ROM clearly that it does not
contain CBI. Information marked as CBI
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations (CFR)
part 2.

Organization of This Document. The
following outline is provided to aid in
locating information in this preamble.

1. General Information
A. Does this action apply to me?
B. What action is the Agency taking?
C. What is the Agency’s authority for

taking this action?

II. Background

III. Request for Comment

IV. Statutory and Executive Orders

I. General Information
A. Does this action apply to me?

This proposed regulation does not
directly regulate any entity outside the
federal government. However, any
entity interested in EPA’s regulations
may be interested in this proposal. This
proposal may be of particular interest to
entities that conduct research and other
scientific activity that is likely to be
relevant to EPA’s regulatory activity.

B. What action is the Agency taking?

This notice solicits information and
comment from the public on a proposed
regulation intended to strengthen the
transparency of EPA regulatory science.
The proposed regulation provides that,
for the science pivotal to its significant
regulatory actions, EPA will ensure that
the data and models underlying the
science is publicly available in a
manner sufficient for validation and
analysis. In this notice, EPA solicits
comment on this proposal and how it
can best be implemented in light of
existing law and prior statements of
policy that have called for increasing
public access to data and influential
scientific information used to inform
federal regulation. EPA has not
previously implemented these policies
and guidance in a robust and consistent
manner. This proposal will help ensure
that EPA is pursuing its mission of
protecting public health and the
environment in a manner that the public
can trust and understand.

C. What is the Agency’s authority for
taking this action?

The Agency proposes to take this
action under authority of the statutes it
administers, including provisions
providing general authority to
promulgate regulations necessary to
carry out the Agency’s functions under
these statutes and provisions
specifically addressing the Agency’s
conducting of and reliance on scientific
activity to inform those functions,
including Clean Air Act sections 103,
301(a), 42 U.S.C. 7403, 7601(a); Clean
Water Act sections 104, 501, 33 U.S.C.
1254, 1361; Safe Drinking Water Act
sections 1442, 1450(a)(1), 42 U.S.C.
300j—1, 300j—9(a)(1); Resource
Conservation and Recovery Act sections
2002(a)(1), 7009, 42 U.S.C. 6912(a)(1),
6979; Comprehensive Environmental
Response, Compensation, and Liability
Act (as delegated to the Administrator
via Executive Order 12580) sections
115, 311, 42 U.S.C. 9616, 9660;
Emergency Planning and Community
Right-To-Know Act section 328, 42
U.S.C. 11048; Federal Insecticide,
Fungicide, and Rodenticide Act sections
25(a)(1), 136r(a), 7 U.S.C. 136r(a), 136w;
and Toxic Substances Control Act, as
amended, section 10, 15 U.S.C. 2609.
This action is also consistent with
requirements in the Administrative
Procedure Act to ensure public
participation in the rulemaking process.
As noted in Section III below, EPA
solicits comment on whether additional
or alternative sources of authority are
appropriate bases for this proposed
regulation.

II. Background

The best available science must serve
as the foundation of EPA’s regulatory
actions.! Enhancing the transparency
and validity of the scientific information
relied upon by EPA strengthens the
integrity of EPA’s regulatory actions and
its obligation to ensure the Agency is
not arbitrary in its conclusions. By
better informing the public, the Agency
in enhancing the public’s ability to
understand and meaningfully
participate in the regulatory process.2 In

1See Exec. Order No. 13563, 76 FR 3821 (Jan. 21,
2011). “Our regulatory system must protect public
health, welfare, safety, and our environment while
promoting economic growth, innovation,
competitiveness, and job creation. It must be based
on the best available science.”

2 See Memorandum for the Heads of Executive
Department and Agencies on Scientific Integrity
(Mar. 9, 2009). “If scientific and technological
information is developed and used by the Federal
Government, it should ordinarily be made available
to the public. To the extent permitted by law, there
should be transparency in the preparation,
identification, and use of scientific and
technological information in policymaking.”

applying the best available science to its
regulatory decision-making, EPA must
comply with federal transparency and
data integrity laws, and must also
ensure that its decision-making is
marked by independence, objectivity,
transparency, clarity, and
reproducibility. Although these
standards are important in all scientific
endeavors, they are of paramount
importance when the government relies
on science to inform its significant
regulatory decisions that will affect the
public. When EPA develops significant
regulations using public resources,
including regulations for which the
public is likely to bear the cost of
compliance, EPA should ensure that the
data and models underlying scientific
studies that are pivotal to the regulatory
action are available to the public. This
proposed rule is designed to increase
transparency in the preparation,
identification, and use of science in
policymaking.

This proposed rule is consistent with
the principles underlying the
Administrative Procedure Act and
programmatic statutes that EPA
administers to disclose to the public the
bases for agency rules and to rationally
execute and adequately explain agency
actions.® This proposed rule is also
consistent with Executive Orders
137774 and 13783,° and the focus on
transparency in OMB’s Guidelines for
Ensuring and Maximizing the Quality,
Objectivity, Utility and Integrity of
Information Disseminated by Federal
Agencies® (the Guidelines) and OMB

3EPA has the authority to establish policies
governing its reliance on science in the
administration of its regulatory functions.
Historically, EPA has not consistently observed the
policies underlying this proposal, and courts have
at times upheld EPA’s use non-public data in
support of its regulatory actions. See Coalition of
Battery Recyclers Ass’n v. EPA, 604 F.3d 613, 623
(D.C. Cir. 2010); American Trucking Ass’ns v. EPA,
283 F.3d 355, 372 (D.C. Cir. 2002). EPA is proposing
to exercise its discretionary authority to establish a
policy that would preclude it from using such data
in future regulatory actions.

4Exec. Order No. 13777, 82 FR 12285 (Mar. 1,
2017). Regulatory reform efforts shall attempt to
identify “those regulations that rely in whole or in
part on data, information, or methods that are not
publicly available or that are insufficiently
transparent to meet the standard for
reproducibility.”

5Exec. Order No. 13783, 82 FR 16093 (Mar. 31,
2017). “It is also the policy of the United States that
necessary and appropriate environmental
regulations comply with the law, are of greater
benefit than cost, when permissible, achieve
environmental improvements for the American
people, and are developed through transparent
processes that employ the best available peer-
reviewed science and economics.”

6 February 22, 2002 (67 FR 8453) OMB’s
Guidelines Ensuring and Maximizing the Quality,
Objectivity, Utility, and Integrity of Information
(2002) https://www.federalregister.gov/documents/

Continued
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Memorandum 13-13: Open Data
Policy—Managing Information as an
Asset.” It builds upon prior EPA
actions 8 in response to government-
wide data access and sharing policies,
as well as the experience of other
federal agencies in this space.? In
particular, this proposal applies
concepts and lessons learned from its
ongoing implementation of the 2016
Plan to Increase Access to Results of
EPA-Funded Scientific Research to
significant regulatory decisions. The
proposed rule takes into consideration
the policies or recommendations of
third party organizations who advocated
for open science.1? These policies are
informed by the policies recently
adopted by some major scientific
journals,'? spurred in some part by the
“replication crisis.” 12

2002/02/22/R2-59/guidelines-for-ensuring-and-
maximizing-the-quality-objectivity-utility-and-
integrity-of-information.

7 Memorandum for the Heads of Executive
Departments and Agencies on Open Data Policy—
Managing Information as an Asset (https://project-
open-data.cio.gov/policy-memo/). “Specifically,
this Memorandum requires agencies to collect or
create information in a way that supports
downstream information processing and
dissemination activities. This includes using
machine-readable and open formats, data standards,
and common core and extensible metadata for all
new information creation and collection efforts. It
also includes agencies ensuring information
stewardship through the use of open licenses and
review of information for privacy, confidentiality,
security, or other restrictions to release.”

8 Plan to Increase Access to Results of EPA-
Funded Scientific Research; EPA Open Government
Plan 4.0; Open Data Implementation Plan; EPA’s
Scientific Integrity Policy; Guidelines for Ensuring
and Maximizing the Quality, Objectivity, Utility,
and Integrity of Information Disseminated by the
Environmental Protection Agency.

9For example, see related policies from the
National Science Foundation, National Institute of
Science and Technology, the National Institutes of
Health; and the U.S. Census Bureau, which
provides secure access to data from several agencies
in an environment that protects against
unauthorized disclosure (https://www.census.gov/
fsrdc).

10 These include policies and recommendations
from: The Administrative Conference of the United
States’ Science in the Administrative Process
Project; National Academies’ reports on Improving
Access to and Confidentiality of Research Data,
Expanding Access to Research Data, and Access to
Research Data in the 21st Century; the Health
Effects Institute; Center for Open Science; members
of the Risk Assessment Specialty Section of the
Society of Toxicology, the Dose Response Section
of the Society for Risk Analysis, and the
International Society for Regulatory Toxicology and
Pharmacology; and the Bipartisan Policy Center’s
Science for Policy Project.

11For example, see related policies from the
Proceedings of the National Academy of Sciences,
PLOS ONE, Science, and Nature.

12 See: https://www.nature.com/articles/s41562-
016-0021; http://journals.plos.org/plosmedicine/
article?id=10.1371/journal. pmed.0020124; http://
science.sciencemag.org/content/343/6168/229.long;
https://www.economist.com/news/leaders/
21588069-scientific-research-has-changed-world-
now-it-needs-change-itself-how-science-goes-

Today, EPA is proposing to establish
a clear policy for the transparency of the
scientific information used for
significant regulations: Specifically, the
dose response data and models that
underlie what we are calling “pivotal
regulatory science.” “Pivotal regulatory
science” is the studies, models, and
analyses that drive the magnitude of the
benefit-cost calculation, the level of a
standard, or point-of-departure from
which a reference value is calculated. In
other words, they are critical to the
calculation of a final regulatory standard
or level, or to the quantified costs,
benefits, risks and other impacts on
which a final regulation is based.

With this notice, EPA is soliciting
public comment on a proposed
regulation designed to provide a
mechanism to increase access to dose
response data and models underlying
pivotal regulatory science in a manner
consistent with statutory requirements
for protection of privacy and
confidentiality of research participants,
protection of proprietary data and
confidential business information, and
other compelling interests. The proposal
takes comment on how to ensure that,
over time, more of the data and models
underlying the science that informs
regulatory decisions (over and above the
dose response data and models
underlying “pivotal regulatory science”’)
is available to the public for
validation 13 in a manner that honors
legal and ethical obligations to reduce
the risks of unauthorized disclosure and
re-identification. As such this proposed
regulation is designed to change agency
culture and practices regarding data
access so that the scientific justification
for regulatory actions is truly available
for validation and analysis.

Regulatory determinations based on
science should describe and document
any assumptions and methods used, and
should address variability and
uncertainty. Where available and
appropriate, EPA will use peer-reviewed
information, standardized test methods,
consistent data evaluation procedures,
and good laboratory practices to ensure
transparent, understandable, and
reproducible scientific assessments.
EPA’s regulatory science should be
consistent with the Office of
Management and Budget’s Final
Information Quality Bulletin for Peer
Review.14 Robust peer review plays a

wrong.; http://stm.sciencemag.org/content/8/341/
341ps12.full.

13EPA has not consistently followed previous
EPA policy (e.g, EPA’s Scientific Integrity
Guidance, referenced above) that encouraged the
use of non-proprietary data and models.

14 https://www.whitehouse.gov/wp-content/
uploads/2017/11/2005-M-05-03-Issuance-of-OMBs-

critical role in independently validating
key findings and ensuring that the
quality of published information meets
the standards of the scientific and
technical community.

In addition, this proposed regulation
is designed to increase transparency of
the assumptions underlying dose
response models. As a case in point,
there is growing empirical evidence of
non-linearity in the concentration-
response function for specific pollutants
and health effects. The use of default
models, without consideration of
alternatives or model uncertainty, can
obscure the scientific justification for
EPA actions. To be even more
transparent about these complex
relationships, EPA should give
appropriate consideration to high
quality studies that explore: A broad
class of parametric concentration-
response models with a robust set of
potential confounding variables;
nonparametric models that incorporate
fewer assumptions; various threshold
models across the exposure range; and
spatial heterogeneity. EPA should also
incorporate the concept of model
uncertainty when needed as a default to
optimize low dose risk estimation based
on major competing models, including
linear, threshold, and U-shaped, J-
shaped, and bell-shaped models.

Across EPA programs, much of the
science that informs regulatory actions
is developed outside the Agency. It is
the charge of regulators to ensure that
key findings are valid and credible, as
required by OMB’s Guidelines 15 (which
apply to “third party” information—e.g.,
non-government scientific research—if
the agency use of that information
provides the appearance of representing
agency views). Using scientific
information that can be independently
validated will lead to better outcomes,
and strengthen public confidence in the
health and environmental protections
underpinning EPA’s regulatory actions.

EPA believes that concerns about
access to confidential or private
information can, in many cases, be
addressed through the application of
solutions commonly in use across some
parts of the Federal government.16
Nothing in the proposed rule compels

Final-Information-Quality-Bulletin-for-Peer-Review-
December-16-2004.pdyf.

15 February 22,2002 (67 FR 8453) OMB’s
Guidelines Ensuring and Maximizing the Quality,
Objectivity, Utility, and Integrity of Information
(2002) https://www.federalregister.gov/documents/
2002/02/22/R2-59/guidelines-for-ensuring-and-
maximizing-the-quality-objectivity-utility-and-
integrity-of-information.

16 See examples from the U.S. Department of
Health and Human Services, National Institute of
Standards and Technology, U.S. Department of
Education, and the U.S. Census Bureau.
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the disclosure of any confidential or
private information in a manner that
violates applicable legal and ethical
protections. Other federal agencies have
developed tools and methods to de-
identify private information for a variety
of disciplines.1? The National
Academies have noted that simple data
masking, coding, and de-identification
techniques have been developed over
the last half century and that “Nothing
in the past suggests that increasing
access to research data without damage
to privacy and confidentiality rights is
beyond scientific reach.” 18 More
recently, both the National Academies
and the Bipartisan Commission on
Evidence Based Policy 19 have discussed
the challenges and opportunities for
facilitating to secure access to
confidential data for non-government
analysts.

Considering the breadth of dose
response data and models used in the
development of significant EPA
regulations, the requirements for
availability may differ. These
mechanisms may range from deposition
in public data repositories, consistent
with requirements for many scientific
journals,29 to, for certain types of
information, controlled access in federal
research data centers that facilitate
secondary research use by the public.2?
EPA should collaborate with other
federal agencies to identify strategies to
protect confidential and private
information in any circumstance in
which it is making information publicly
available. These strategies should be
cost-effective and may also include:
Requiring applications for access;
restricting access to data for the
purposes of replication, validation, and
sensitivity evaluation; establishing
physical controls on data storage; online
training for researchers; and
nondisclosure agreements.22

17 https://www.hhs.gov/hipaa/for-professionals/
privacy/special-topics/de-identification/index.html.

18 https://www.nap.edu/catalog/11434/
expanding-access-to-research-data-reconciling-
risks-and-opportunities.

19 https://www.cep.gov/content/dam/cep/report/
cep-final-report.pdf; https://www.nap.edu/catalog/
24652/innovations-in-federal-statistics-combining-
data-sources-while-protecting-privacy; https://
www.nap.edu/catalog/24893/federal-statistics-
multiple-data-sources-and-privacy-protection-next-
steps.

20 For example, see policies or recommendations
of publishers Taylor & Francis, Elsevier, PLOS, and
Springer Nature.

21For example: https://osp.od.nih.gov/scientific-
sharing/requesting-access-to-controlled-access-
data-maintained-in-nih-designated-data-
repositories-e-g-dbgap/; https://www.census.gov/
fsrde.

22 These recommendations are consistent with
those of Lutter and Zorn (2016). https://
www.mercatus.org/system/files/Mercatus-Lutter-
Public-Access-Data-v3.pdf.we re.

Implementation of this proposed rule
will be consistent with the definition of
“research data” in Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards, exemptions in Public
Law 89-487, and other applicable
federal laws.

This proposed regulation is intended
to apply prospectively to final
regulations that are determined to be
“significant regulatory actions”
pursuant to E.O. 12866. The Agency’s
offices should be guided by this policy
to the maximum extent practicable
during ongoing regulatory action, even
where such research has already been
generated, solicited, or obtained.

III. Request for Comment

EPA solicits comment on all aspects
of the proposed regulation and the bases
articulated for it above. Specifically,
EPA believes that it has identified
appropriate sources of statutory
authority for this proposed regulation in
Section I(c) above, and solicits public
comment on whether additional or
alternative sources of authority are
appropriate bases for this proposed
regulation. EPA further believes that a
generally applicable regulatory
provision of the type proposed here is
the appropriate vehicle to establish and
implement the policies articulated in
Section II above, in the interests of
consistency, predictability, and
transparency across the functions that
EPA performs.

EPA solicits comment on whether
alternative or additional regulatory or
other policy vehicles are appropriate to
establish and implement these policies,
and whether further regulatory or other
policy vehicles at the programmatic or
statutory level would be appropriate as
alternative or additional steps the
agency may take to further the policies
articulated in Section II above.

EPA solicits comment on the effects of
this proposed rule on individual EPA
programs, including whether certain
activities are appropriate to be excepted
or if other requirements would affect
implementation. EPA also seeks
comments on which criteria the Agency
should use to base any exceptions,
including whether case-by-case
exceptions may be appropriate.

Although the proposed regulatory text
would impose requirements specifically
on final regulations determined to be
“significant regulatory actions” under
E.O. 12866, EPA solicits comment on
whether and to what extent these
requirements, or other provisions and
policies, should apply to other stages of
the rulemaking process, including
proposed rules, as well as to other types

of agency actions and promulgations,
such as guidance. EPA also solicits
comment on whether a narrower scope
of coverage would be appropriate, such
as only final regulations that are
determined to be “major” under the
Congressional Review Act, or
“economically significant” under E.O.
12866. EPA also requests comment on
whether certain categories of regulations
should be excluded from coverage, such
as those that merely reaffirm an existing
standard, or some other category. For
instance, we request comment on
whether the provisions of the proposed
rule should apply to individual party
adjudications, enforcement activities, or
permit proceedings when EPA
determines that these provisions are
practical and appropriate and that the
actions are scientifically or technically
novel or likely to have precedent-setting
influence on future actions. EPA seeks
comment on whether the Agency should
apply the provisions of the proposed
rule to these actions or to specific types
of actions within these categories. The
Agency also seeks comment on whether
other agency actions, beyond significant
final regulatory actions under E.O.
12866, should be included, such as site-
specific permitting actions or non-
binding regulatory determinations.

EPA solicits comment on the
definitions of “pivotal regulatory
science,” and “‘dose response data and
models” and how to implement such
definitions.

EPA also solicits comment on how to
incorporate stronger data and model
access requirements into the terms and
conditions of cooperative agreements
and grants. EPA solicits comments on
how it can build upon other federal
agencies’ policies regarding grantee and
cooperator requirements for data access
and data sharing. EPA also solicits
suggestions for a platform that would
enable the Agency to implement the
provisions of this proposal related to
increasing public access to EPA-funded
data. EPA also seeks comment on
methodologies and technologies
designed to provide protected access to
identifiable and sensitive data, such as
individual health data, and on
commenters experience with the use of
such methodologies and technologies
and their strengths and limitations.
Similarly, EPA seeks comment on how
to balance appropriate protection for
copyrighted or confidential business
information, including where protected
by law, with requirements for increased
transparency of pivotal regulatory
science. EPA also requests comment on
whether there are other compelling
interests besides privacy,
confidentiality, national and homeland
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security that may require special
consideration when data is being
released.

EPA solicits comment on
implementation of the proposed
regulation, including which parts of the
Agency should be responsible for
carrying out these requirements. EPA
seeks comment on the effective date of
a rule as well as on whether the Agency
should seek to phase-in the
requirements for certain significant
regulatory actions or seek to prioritize
specific actions. For regulatory
programs, like the National Ambient Air
Quality Standards program, in which
future significant regulatory actions may
be based on the administrative record
from previous reviews—particularly
where the governing statute requires
repeated review on a fixed, date-certain
cycle—EPA seeks comment on the
manner in which this proposed rule
should apply to that previous record.
EPA also solicits comments on whether
and how the proposed rule should
apply to dose response data and models
underlying pivotal regulatory science if
those data and models were developed
prior to the effective date. In addition,
EPA seeks comment on how the
prospective or retrospective application
of the provisions for dose response data
and models or pivotal regulatory science
could inadvertently introduce bias
regarding the timeliness and quality of
the scientific information available. EPA
seeks comment on how to address a
circumstance in which EPA has a
statutory requirement to make a
determination for which scientific
information publicly available in a
manner sufficient for independent
validation does not exist. EPA also seeks
comment on any additional
implementation challenges not
discussed in this notice that
commenters may be aware of as well as
suggestions for addressing them.

The proposed rule includes a
provision allowing the Administrator to
exempt significant regulatory decisions
on a case-by-case basis if he or she
determines that compliance is
impracticable because it is not feasible
to ensure that all dose response data and
models underlying pivotal regulatory
science are publicly available in a
fashion that is consistent with law,
protects privacy and confidentiality,
and is sensitive to national and
homeland security, or in instances
where OMB’s Information Quality
Bulletin for Peer Review provides for an
exemption (Section IX). The agency
requests comment on whether these
exemptions are appropriate, and on
whether there are other situations in
which specific significant regulatory

actions, or specific categories of
significant regulatory actions should be
exempted.

EPA also requests comment on
whether the disclosure requirements
applicable to dose response data and
models in the proposed rule should be
expanded to cover other types of data
and information, such as for example
economic and environmental impact
data and models that are designed to
predict the costs, benefits, market
impacts and/or environmental effects of
specific regulatory interventions on
complex economic or environmental
systems.

IV. Statutory and Executive Orders
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is a significant regulatory
action that was submitted to the Office
of Management and Budget (OMB) for
review. Any changes made in response
to OMB recommendations have been
documented in the docket.

EPA believes the benefits of this
proposed rule justify the costs. The
benefits of EPA ensuring that dose
response data and models underlying
pivotal regulatory science are publicly
available in a manner sufficient for
independent validation are that it will
improve the data and scientific quality
of the Agency’s actions and facilitate
expanded data sharing and exploration
of key data sets; this is consistent with
the conclusions of the National
Academies 23 This action should be
implemented in a cost-effective way and
is consistent with recent activities of the
scientific community and other federal
agencies, which will help to lower costs
of implementation. The proposed rule
directs EPA to make all reasonable
efforts to explore methodologies,
technologies, and institutional
arrangements for making dose response
models and data underlying pivotal
regulatory science used in significant
regulatory decisions available to the
public in a manner sufficient for
independent validation, consistent with
law and protection of privacy,
confidentiality, and national and
homeland security. However, it does not
compel the Agency to make that
information available where it
concludes after all such reasonable
efforts that doing so in way that

23 https://www.nap.edu/catalog/11434/
expanding-access-to-research-data-reconciling-
risks-and-opportunities.

complies with the law and appropriate
protections is not possible.

By limiting the proposed rule to
pivotal regulatory science for final
significant regulatory actions pursuant
to E.O. 12866, the proposed rule ensures
that this standard for transparency
affects a smaller subset of regulations
which are economically significant,
create inconsistency for other federal
agencies, alter budgetary impacts, or
raise novel legal or policy issues. One
recent analysis found that:
“Improvements in reproducibility can
be thought of as increasing the net
benefits of regulation because they
would avoid situations in which costs
or benefits are wrongly estimated to
occur or in which regulatory costs are
imposed without corresponding
benefits. . . .” They concluded that “an
increase in existing net benefits from
greater reproducibility, which, if it
occurred, would cover the costs of
obtaining the data and making the data
available.” 24

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not expected to be an
Executive Order 13771 regulatory action
because it relates to “agency
organization, management or
personnel.”

C. Paperwork Reduction Act (PRA)

This action does not contain any
information collection activities and
therefore does not impose an
information collection burden under the
PRA.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national

24 https://www.mercatus.org/system/files/
Mercatus-Lutter-Public-Access-Data-v3.pdf.
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government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. Thus, Executive Order
13175 does not apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not a ““significant
energy action” because it is not likely to
have a significant adverse effect on the
supply, distribution or use of energy.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard.

List of Subjects in 40 CFR Part 30
Environmental protection,
Administrative practice and procedure,
Reporting and recordkeeping
requirements.
Dated: April 24, 2018.
E. Scott Pruitt,
Administrator.
For the reasons set forth in the
preamble, EPA proposes to add 40 CFR
part 30 as follows:

PART 30—TRANSPARENCY IN
REGULATORY DECISIONMAKING

m 1. Add part 30 to read as follows:

PART 30—TRANSPARENCY IN
REGULATORY DECISIONMAKING

Sec.

30.1 What is the purpose of this subpart?

30.2 What definitions apply to this subpart?

30.3 How do the provisions of this subpart
apply?

30.4 What requirements apply to EPA’s use
of studies in taking final action?

30.5 What requirements apply to EPA’s use
of dose response data and models
underlying pivotal regulatory science?

30.6 What additional requirements pertain
to the use of dose response data and
models underlying pivotal regulatory
science?

30.7 What role does independent peer
review play in this section?

30.8 How is EPA to account for cost under
this subpart?

30.9 May the EPA Administrator grant
exemptions to this subpart?

30.10 What other requirements apply under
this subpart?

Authority: Clean Air Act sections 103,
301(a), 42 U.S.C. 7403, 7601(a); Clean Water
Act sections 104, 501, 33 U.S.C. 1254, 1361;
Safe Drinking Water Act sections 1442,
1450(a)(1), 42 U.S.C. 300j—1, 300j—9(a)(1);
Resource Conservation and Recovery Act
sections 2002(a)(1), 7009, 42 U.S.C.
6912(a)(1), 6979; Comprehensive
Environmental Response, Compensation, and
Liability Act (as delegated to the
Administrator via Executive Order 12580)
sections 115, 311, 42 U.S.C. 9616, 9660;
Emergency Planning and Community Right-
To-Know Act section 328, 42 U.S.C. 11048;
Federal Insecticide, Fungicide, and
Rodenticide Act sections 25(a)(1), 136r(a),

7 U.S.C. 136r(a), 136w; and Toxic Substances
Control Act, as amended, section 10, 15
U.S.C. 26009.

§30.1 What is the purpose of this
subpart?

This subpart directs EPA to ensure
that the regulatory science underlying
its actions is publicly available in a
manner sufficient for independent
validation.

§30.2 What definitions apply to this
subpart?

As used in this subpart, all terms not
defined herein shall have the meaning
given them in the Act or in subpart A;
and the following terms shall have the
specific meanings given them.

Dose response data and models
means the data and models used to
characterize the quantitative
relationship between the amount of
dose or exposure to a pollutant,
contaminant, or substance and the
magnitude of a predicted health or
environmental impact. Such functions
typically underlie pivotal regulatory
science that drives the size of benefit-
cost calculations, the level of a standard,
and/or the points of departure from
which reference values (reference doses

or reference concentrations) are
calculated.

Pivotal regulatory science means the
specific scientific studies or analyses
that drive the requirements and/or
quantitative analysis of EPA final
significant regulatory decisions.

Regulatory decisions mean final
regulations determined to be
“significant regulatory actions” by the
Office of Management and Budget
pursuant to Executive Order 12866.

Regulatory science means scientific
information, including assessments,
models, criteria documents, and
regulatory impact analyses, that provide
the basis for EPA final significant
regulatory decisions.

Research data means “‘research data”
as that term is defined in Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards.

§30.3 How do the provisions of this
subpart apply?

The provisions of this subpart apply
to dose response data and models
underlying pivotal regulatory science
that are used to justify significant
regulatory decisions regardless of the
source of funding or identity of the
party conducting the regulatory science.
The provisions of this section do not
apply to physical objects (like laboratory
samples), drafts, and preliminary
analyses. Except where explicitly stated
otherwise, the provisions of this subpart
do not apply to any other type of agency
action, including individual party
adjudications, enforcement activities, or
permit proceedings.

§30.4 What requirements apply to EPA’s
use of studies in taking final action?

EPA shall clearly identify all studies
(or other regulatory science) relied upon
when it takes any final agency action.
EPA should make all such studies
available to the public to the extent
practicable.

§30.5 What requirements apply to EPA’s
use of dose response data and models
underlying pivotal regulatory science?
When promulgating significant
regulatory actions, the Agency shall
ensure that dose response data and
models underlying pivotal regulatory
science are publicly available in a
manner sufficient for independent
validation. Where the Agency is making
data or models publicly available, it
shall do so in a fashion that is consistent
with law, protects privacy,
confidentiality, confidential business
information, and is sensitive to national
and homeland security. Information is
considered ‘“‘publicly available in a
manner sufficient for independent
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validation” when it includes the
information necessary for the public to
understand, assess, and replicate
findings. This may include, for example:

(a) Data (where necessary, data would
be made available subject to access and
use restrictions).

(b) Associated protocols necessary to
understand, assess, and extend
conclusions;

(c) Computer codes and models
involved in the creation and analysis of
such information;

(d) Recorded factual materials; and

(e) Detailed descriptions of how to
access and use such information.

The provisions of this section apply to
dose response data and models
underlying pivotal regulatory science
regardless of who funded or conducted
the underlying data, models, or other
regulatory science. The agency shall
make all reasonable efforts to explore
methodologies, technologies, and
institutional arrangements for making
such data available before it concludes
that doing so in a manner consistent
with law and protection of privacy,
confidentiality, national and homeland
security is not possible. Where data is
controlled by third parties, EPA shall
work with those parties to endeavor to
make the data available in a manner that
complies with this section.

§30.6 What additional requirements
pertain to the use of dose response data
and models underlying pivotal regulatory
science?

EPA shall describe and document any
assumptions and methods used, and
should describe variability and
uncertainty. EPA shall evaluate the
appropriateness of using default

assumptions, including assumptions of
a linear, no-threshold dose response, on
a case-by-case basis. EPA shall clearly
explain the scientific basis for each
model assumption used and present
analyses showing the sensitivity of the
modeled results to alternative
assumptions. When available, EPA shall
give explicit consideration to high
quality studies that explore: A broad
class of parametric dose-response or
concentration-response models; a robust
set of potential confounding variables;
nonparametric models that incorporate
fewer assumptions; various threshold
models across the dose or exposure
range; and models that investigate
factors that might account for spatial
heterogeneity.

§30.7 What role does independent peer
review in this section?

EPA shall conduct independent peer
review on all pivotal regulatory science
used to justify regulatory decisions,
consistent with the requirements of the
OMB Final Information Quality Bulletin
for Peer Review (70 FR 2664) and the
exemptions described therein.

Because transparency in regulatory
science includes addressing issues
associated with assumptions used in
models, EPA shall ask peer reviewers to
articulate the strengths and weaknesses
of EPA’s justification for the
assumptions applied and the
implications of those assumptions for
the results.

§30.8 How is EPA to account for cost
under this subpart?

EPA shall implement the provisions
of this subpart in a manner that
minimizes costs.

§30.9 May the EPA Administrator grant
exemptions to this subpart?

Yes. The Administrator may grant an
exemption to this subpart on a case-by-
case basis if he or she determines that
compliance is impracticable because:

(a) It is not feasible to ensure that all
dose response data and models
underlying pivotal regulatory science is
publicly available in a manner sufficient
for independent validation, in a fashion
that is consistent with law, protects
privacy, confidentiality, confidential
business information, and is sensitive to
national and homeland security; or

(b) It is not feasible to conduct
independent peer review on all pivotal
regulatory science used to justify
regulatory decisions for reasons
outlined in OMB Final Information
Quality Bulletin for Peer Review (70 FR
2664), Section IX.

§30.10 What other requirements apply
under this subpart?

EPA shall implement the provisions
of this section consistent with the
definition of “research data” in Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards, exemptions in Public
Law 89-487, and other applicable
federal laws. Where appropriate, data
sharing agreements and state-of-the-art
data-masking techniques may be
employed to facilitate access to
information.

[FR Doc. 2018-09078 Filed 4-27-18; 8:45 am]
BILLING CODE 6560-50-P



18775

Notices

Federal Register
Vol. 83, No. 83

Monday, April 30, 2018

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B—25—-2018]

Foreign-Trade Zone (FTZ) 81—
Portsmouth, New Hampshire;
Notification of Proposed Production
Activity; Textiles Coated International
Inc. (Polytetrafluoroethylene
Products); Manchester and
Londonderry, New Hampshire;
Correction

The Federal Register notice (83 FR
17790, 4/24/18) describing the
notification of proposed production
activity submitted by the Textiles
Coated International Inc., operator of
Site 4 of FTZ 81, requesting authority to
produce polytetrafluoroethylene
products at its facilities in Manchester
and Londonderry, New Hampshire, is
corrected as follows:

In the heading of the notice, third
line, the correct docket number for the
case should read “Docket B-25-2018.”

Dated: April 24, 2018.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2018-09049 Filed 4-27-18; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China:
Initiation of Antidumping Duty New
Shipper Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce

DATES: Applicable April 30, 2018.
SUMMARY: The Department of Commerce
(Commerce) is initiating a new shipper
review (NSR) of the antidumping duty

order on freshwater crawfish tail meat
from the People’s Republic of China
(China) with respect to Nanjing
Yinxiangchen International Trade Co.,
Ltd. (Yinxiangchen). We have
determined that this request meets the
statutory and regulatory requirements
for initiation.

FOR FURTHER INFORMATION CONTACT:
Hermes Pinilla, AD/CVD Operations
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; Telephone: (202) 482—-3477.
SUPPLEMENTARY INFORMATION:

Background

Commerce published the
antidumping duty Order on freshwater
crawfish tail meat from China in the
Federal Register on September 15,
1997.1 Pursuant to section 751(a)(2)(B)
of the Tariff Act of 1930, as amended
(the Act), Commerce received a timely
and properly filed request for an NSR
from Yinxiangchen during the six
months following the anniversary
month of the antidumping duty Order.2
In its request, Yinxiangchen certified
that it is both a producer and exporter
of the subject merchandise upon which
the Order is based.?

Pursuant to section 751(a)(2)(B)) of
the Act and 19 CFR 351.214(b)(2)(i),
Yinxiangchen certified that it did not
export subject merchandise to the
United States during the period of
investigation (POI).4 In addition,
pursuant to section 751(a)(2)(B) of the
Act and 19 CFR 351.214(b)(2)(iii)(A),
Yinxiangchen certified that, since the
initiation of the investigation, it had
never been affiliated with any exporter
or producer who exported subject
merchandise to the United States during
the POI, including those respondents
not individually examined during the
POL5 As required by 19 CFR
351.214(b)(2)(iii)(B), Yinxiangchen also
certified that its export activities were

1 See Notice of Amendment to Final
Determination of Sales at Less Than Fair Value and
Antidumping Duty Order: Freshwater Crawfish Tail
Meat from the People’s Republic of China, 62 FR
48218 (September 15, 1997) (Order).

2 See Yinxiangchen’s Letter, ‘“Freshwater
Crawfish Tail Meat from the People’s Republic of
China: Request for New Shipper Review,” dated
March 26, 2018 (Yinxiangchen’s NSR Request).

3 See Yinxiangchen’s NSR Request at Exhibit 1.

+See id.

5 See id.

not controlled by the Government of
China.6

In addition to the certifications
described above, pursuant to 19 CFR
351.214(b)(2)(iv), Yinxiangchen
submitted documentation establishing
the following: (1) The date on which it
first shipped subject merchandise for
export to the United States; (2) the
volume of its first shipment; and (3) the
date of its first sale to an unaffiliated
customer in the United States.”

Period of Review

Pursuant to 19 CFR 351.214(c), an
exporter or producer may request a NSR
within one year of the date on which its
subject merchandise first entered.
Further, 19 CFR 351.214(d)(1) states that
Commerce will initiate an NSR in the
calendar month immediately following
the anniversary month or the
semiannual anniversary month if the
request for review is made during the
six-month period ending with the end of
the anniversary month or the semi-
annual anniversary month, whichever is
applicable. In accordance with 19 CFR
351.214(g)(1)(i)(B), the period of review
(POR) for an NSR initiated in the month
immediately following the semi-annual
anniversary month will be the six-
month period immediately preceding
the semi-annual anniversary month.
Yinxiangchen requested an NSR within
one year from the date its merchandise
first entered. The request was filed in
March 2018, the semi-annual
anniversary month of the Order.
Therefore, the POR for this NSR is
September 1, 2017, through
February 28, 2018.

Initiation of New Shipper Review

Pursuant to section 751(a)(2)(B) of the
Act and 19 CFR 351.214(b), we find that
the request from Yinxiangchen meets
the threshold requirements for the
initiation of an NSR for shipments of
freshwater crawfish tail meat from
China produced and exported during
the POR by Yinxiangchen.8

61d.

7 See id. at Exhibit 2.

8 See the Memorandum, “Freshwater Crawfish
Tail Meat from the People’s Republic of China:
Initiation Checklist for Antidumping Duty New
Shipper Review of Nanjing Yinxiangchen
International Trade Co., Ltd.,” dated concurrently
with this notice.
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The Trade Facilitation and Trade
Enforcement Act of 2015 © amended
section 751(a)(2)(B) of the Act,
including provisions which apply to
this NSR. Specifically, the TFTEA
amended the Act so that, as of February
24, 2016, Commerce no longer instructs
U.S. Customs and Border Protection
(CBP) to allow an importer the option of
posting a bond or security in lieu of a
cash deposit during the pendency of an
NSR.

Unless extended, Commerce intends
to issue the preliminary results of this
NSR no later than 180 days from the
date of initiation and the final results of
the review no later than 90 days after
the date the preliminary results are
issued.10

It is Commerce’s usual practice, in
cases involving non-market economy
countries, to require that a company
seeking to establish eligibility for an
antidumping duty rate separate from the
country-wide rate provide evidence of
de jure and de facto absence of
government control over the company’s
export activities. Accordingly, we will
issue a questionnaire to Yinxiangchen
which will include a section requesting
information concerning the company’s
eligibility for a separate rate. We will
rescind the NSR of Yinxiangchen if we
determine that the company has not
demonstrated that it is eligible for a
separate rate.

Because Yinxiangchen certified that it
produced and exported subject
merchandise, the sale of which is the
basis for its request for an NSR, we will
instruct CBP to continue to suspend
liquidation of all entries of subject
merchandise produced and exported by
Yinxiangchen.

To assist in its analysis of the bona
fide nature of Yinxiangchen’s sales,
upon initiation of this NSR, Commerce
will require Yinxiangchen to submit, on
an ongoing basis, complete transaction
information concerning any sales of
subject merchandise to the United
States that were made subsequent to the
POR.

Interested parties requiring access to
proprietary information in the NSR
should submit applications for
disclosure under administrative
protective order, in accordance with 19
CFR 351.305 and 351.306.

This initiation and notice are
published in accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214 and 351.221(c)(1)(i).

9The Trade Facilitation and Trade Enforcement
Act of 2015, H.R. 644, Public Law 114-125
(February 24, 2016) (TFTEA).

10 See section 751(a)(2)(B)(iv) of the Act.

Dated: April 24, 2018.
James Maeder,
Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations, performing the duties of Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations.
[FR Doc. 2018-09046 Filed 4-27-18; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-900]

Diamond Sawblades and Parts Thereof
From the People’s Republic of China:
Rescission of Antidumping Duty
Administrative Review, in Part; 2016—
2017

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is rescinding the
administrative review, in part, on
diamond sawblades and parts thereof
(diamond sawblades) from the People’s
Republic of China (China) for the period
of review (POR) November 1, 2016,
through October 31, 2017.

DATES: Applicable April 30, 2018.

FOR FURTHER INFORMATION CONTACT:
Joshua Poole, AD/CVD Operations,
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-1293.

SUPPLEMENTARY INFORMATION:
Background

On November 1, 2017, Commerce
published a notice of opportunity to
request an administrative review of the
antidumping duty order on diamond
sawblades from China for the POR
November 1, 2016, through October 31,
2017.1 On January 11, 2018, in response
to timely requests from the petitioner,?2
Husqvarna (Hebei) Co., Ltd.
(Husgvarna), and Danyang NYCL Tools
Manufacturing Co., Ltd (Danyang
NYCL), and in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act), and 19 CFR
351.221(c)(1)(i), we initiated an
administrative review of the
antidumping duty order on diamond
sawblades from China with respect to 45

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 82 FR 50620
(November 1, 2017).

2The petitioner in this review is Diamond
Sawblades Manufacturers’ Coalition.

companies, including Bosun Tools Co.,
Ltd. (Bosun), Danyang NYCL, and
Husqvarna.? On March 7, 2018 and
March 8, 2018, Husqvarna and the
petitioner respectively timely withdrew
their requests for an administrative
review for Husqvarna.* On March 22,
2018, Danyang NYCL and the petitioner
timely withdrew their requests for an
administrative review for Danyang
NYCL.5 On April 16, 2018, the
petitioner timely withdrew its request
for administrative review for Bosun.®

Rescission of Administrative Review in
Part

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review “in whole or in
part, if a party that requested a review
withdraws the request within 90 days of
the date of publication of notice of
initiation of the requested review.”
Because the petitioner, Husqvarna, and
Danyang NYCL withdrew their requests
for review within the 90-day time limit,
and because we received no other
requests for review of Bosun, Danyang
NYCL, and Husqvarna, we are
rescinding the administrative review of
the order, in part, with respect to Bosun,
Danyang NYCL, and Husqvarna.

Assessment

Commerce will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries. For Bosun, Danyang NYCL, and
Husqvarna, for which the review is
rescinded, antidumping duties shall be
assessed at the rate equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). Commerce intends
to issue appropriate assessment
instructions to CBP 15 days after
publication of this notice in the Federal
Register.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 83 FR
1329 (January 11, 2018).

4 See Letters of withdrawals of requests for review
from Husqvarna and the petitioner dated March 7,
2018 and March 8, 2018, respectively.

5 See Letters of withdrawals of requests for review
from Danyang NYCL and the petitioner dated
March 22, 2018.

6 See Letter of withdrawal of request for review
from the petitioner dated April 16, 2018. Commerce
exercised its discretion to toll all deadlines affected
by the closure of the Federal Government from
January 20 through 22, 2018. All deadlines in this
segment of the proceeding have been extended by
3 days. If the new deadline falls on a non-business
day, in accordance with Commerce’s practice, the
deadline will become the next business day. See
Memorandum, “Deadlines Affected by the
Shutdown of the Federal Government,” dated
January 23, 2018.
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Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification Regarding Administrative
Protective Order

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is issued and published in
accordance with sections 751(a)(1) and
777(1)(1) of the Act and 19 CFR
351.213(d)(4).

Dated: April 25, 2018.
James Maeder,

Associate Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations, performing the duties of Deputy
Assistant Secretary for Antidumping and
Countervailing Duty Operations.

[FR Doc. 2018-09047 Filed 4-27-18; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG107

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Parallel
Thimble Shoal Tunnel Project in
Virginia Beach, Virginia

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments.

SUMMARY: NMFS has received a request
from the Chesapeake Tunnel Joint
Venture (CTJV) for authorization to take
marine mammals incidental to the
Parallel Thimble Shoal Tunnel Project

(PTST) in Virginia Beach, Virginia.
Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
issue an incidental harassment
authorization (IHA) to incidentally take
marine mammals during the specified
activities. NMFS will consider public
comments prior to making any final
decision on the issuance of the
requested MMPA authorizations and
agency responses will be summarized in
the final notice of our decision.

DATES: Comments and information must
be received no later than May 30, 2018.
ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service. Physical
comments should be sent to 1315 East-
West Highway, Silver Spring, MD 20910
and electronic comments should be sent
to ITP.Pauline@noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF
file formats only. All comments
received are a part of the public record
and will generally be posted online at
https://www.fisheries.noaa.gov/node/
23111 without change. All personal
identifying information (e.g., name,
address) voluntarily submitted by the
commenter may be publicly accessible.
Do not submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT: Rob
Pauline, Office of Protected Resources,
NMFS, (301) 427-8401. Electronic
copies of the application and supporting
documents, as well as a list of the
references cited in this document, may
be obtained online at:
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm. In case of
problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (as delegated
to NMFS) to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
United States. citizens who engage in a
specified activity (other than
commercial fishing) within a specified

geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

An authorization for incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

The MMPA states that the term “take”
means to harass, hunt, capture, kill or
attempt to harass, hunt, capture, or kill
any marine mammal.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
incidental harassment authorization)
with respect to potential impacts on the
human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (incidental
harassment authorizations with no
anticipated serious injury or mortality)
of the Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the


http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
https://www.fisheries.noaa.gov/node/23111
https://www.fisheries.noaa.gov/node/23111
mailto:ITP.Pauline@noaa.gov
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issuance of the proposed IHA qualifies
to be categorically excluded from
further NEPA review.

We will review all comments
submitted in response to this notice
prior to concluding our NEPA process
or making a final decision on the IHA
request.

Summary of Request

On January 11, 2018, NMFS received
a request from the CTJV for an THA to
take marine mammals incidental to pile
driving at the Chesapeake Bay Bridge
and Tunnel (CBBT) near Virginia Beach,
Virginia. CTJV’s request is for take of
small numbers of harbor seal (Phoca
vitulina), gray seal (Halichoerus grypus),
bottlenose dolphin (Tursiops spp.),
harbor porpoise (Phocoena phocoena),
and humpback whale (Megaptera
novaeangliae) by Level A and Level B
harassment. Neither the CTJV nor NMFS
expect serious injury or mortality to
result from this activity and, therefore,
an IHA is appropriate.

Description of Proposed Activity
Overview

The PTST project consists of the
construction of a two-lane parallel
tunnel to the west of the existing
Thimble Shoal Tunnel, connecting
Portal Island Nos. 1 and 2 (Figure 1 in
application). Upon completion, the new
tunnel will carry two lanes of
southbound traffic and the existing
tunnel will remain in operation and
carry two lanes of northbound traffic.
The PTST project will address existing
constraints to regional mobility based
on current traffic volume along the
Chesapeake Bay Bridge-Tunnel (CBBT)
facility; improve safety by minimizing
one lane, two-way traffic in the tunnel;
improve the ability to conduct necessary
maintenance with minimal impact to
traffic flow; and ensure a reliable
southwest hurricane evacuation route
for residents of the eastern shore and/or
a northern evacuation route for
residents of the eastern shore, Norfolk,
and Virginia Beach. The CBBT is a 23
mile fixed link crossing the mouth of
the Chesapeake Bay which connects
Northampton County on the Delmarva
Peninsula with Virginia Beach, which is
part of the Hampton Roads metropolitan
area.

The new parallel tunnel will be bored
under the Thimble Shoal Channel. The
6,525 linear feet (ft) of new tunnel will
be constructed with a top of tunnel
depth/elevation of 100 ft below Mean
Low Water (MLW) within the width of
the 1,000-ft-wide navigation channel.
Impact pile driving will be used to
install steel piles and vibratory pile

driving will be utilized to install sheet
piles. Sound produced during pile
driving activities may result in
behavioral harassment or auditory
injury to local marine mammals. In-
water construction will occur during
spring and summer of 2018. This
proposed IHA would cover one year of
a larger project for which will run
through 2022. The larger project, which
does not employ pile driving and does
not require an IHA, involves tunnel
excavation with a tunnel boring
machine and construction of a roadway
within the tunnel.

Dates and Duration

In-water construction is planned to
begin on June 1, 2018 and run through
March 31, 2019. Pile driving, which
may be concurrent at times, could occur
up to 8 hours per day for up to 202 days.
Specific Geographic Region

The PTST project is located between
Portal Island Nos. 1 and 2 of the CBBT,
and will be bored underneath the
Thimble Shoal Channel in the
Chesapeake Bay. Water depths within
the PTST construction area range from
0 to 60 ft below Mean Lower Low Water
(MLLW). The Thimble Shoal Channel is
1,000 ft wide, is authorized to a depth
of 55 ft below MLLW, and is maintained
at a depth of 50 ft MLLW.

Detailed Description of Specific Activity

Construction of the tunnel structure
will begin on Portal Island No. 1 and
move from south to north to Portal
Island No. 2. It is anticipated that this
project will be constructed without any
or minimal effect on the existing tunnel
and traffic operations. The only short-
term possibility for traffic impact could
occur when connecting the existing
roadway to the new roadway. The
Tunnel Boring Machine (TBM)
components will be barged and trucked
to Portal Island No. 1. The TBM will be
assembled within an entry/launch
portal that will be constructed on Portal
Island No. 1. The machine will then
both excavate material and construct the
tunnel as it progresses from Portal
Island No. 1 to Portal Island No. 2.
Material excavated from within the
tunnel will be transported via a
conveyor belt system back to Portal
Island No 1. Approximately 350,000
cubic yards (cy) (in situ volume) of
material will be excavated by the TBM
and 524,000 cy (bulked volume) will be
conveyed to Portal Island No. 1. This
material will be transported offsite using
a combination of trucks and barges and
will be disposed at an approved off-site,
upland facility in accordance with the
Dredged Material Management Plan.

Precast concrete tunnel segments will
be transported to the TBM for
installation. The TBM will assemble the
tunnel segments in-place as the tunnel
is bored. After the TBM reaches Portal
Island No. 2, it will be disassembled and
the components will be removed via an
exit/receiving portal on Portal Island
No. 2. After the tunnel structure is
completed, final upland work for the
PTST project will include installation of
the final roadway, lighting, finishes,
mechanical systems, and other required
internal systems for tunnel use and
function. In addition, the existing
fishing pier will be repaired and
refurbished.

In-Water Construction Activities. In-
water activities for the tunnel
construction will be limited to eight
primary actions:

(1) Construction and use of a
temporary dock, an integrated
temporary conveyor dock, and mooring
facilities;

(2) Construction of temporary
roadway trestles requiring a limited
number of in-water piles and partially
extending over water to facilitate safe
construction vehicle movements on
each portal island. For Portal Island No.
1, the temporary docking will integrate
the roadway trestle in the same
structure;

(3) Construction of temporary work
trestles approximately 850 ft long and
35 ft wide each, and offset west of the
tunnel alignment to facilitate
construction of the berms;

(4) Temporary subaqueous stockpiling
of existing armor stones for re-use;

(5) Construction of two permanent
engineered berms (one extending
channelward from each of the two
portal islands) including installation of
steel sheet pile to provide settlement
mitigation between the existing tunnel
and the new tunnel, handling of existing
stone, adding new stone, and limited
mechanical dredging at Portal Island
No. 1;

(6) Underground (below the sediment-
water interface) tunnel boring;

(7) Repair/rehabilitation to the
existing fishing pier substructure and
trestle substructure (only if deemed
necessary based on inspection); and

(8) Construction and use of outfalls on
the east side of Portal Island No. 1 to
allow for permitted process water
discharges from a project-specific
wastewater treatment facility, and
periodic, intermittent warm water
discharges of non-contact cooling water
from an on-site cooling system.

Up to 132 hollow steel piles
measuring 36 inches in diameter will be
installed to support the integrated
temporary dock/barge unloading/
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conveyor facility and temporary
conveyor dock at Portal Island No. 1. Of
these, 82 will be placed in-water and 50
will be placed upland (above the mean
high water (MHW) line). Up to 30
hollow steel piles (36-inch diameter)
will be installed to provide mooring
facilities along each portal island (six
dolphin moorings comprised of five
piles each).

Up to 160 hollow steel piles (36-inch
in diameter, below MHW) will be
installed to support temporary work

platforms (trestles) offset to the west of
each of the two engineered berms. These
trestles will extend 841 ft and 809 ft
channelward from Portal Island Nos. 1
and 2, respectively. Up to 12 round
piles will be installed on the island
above MHW to support a temporary
roadway trestle at Portal Island No. 2.
Installation for the temporary docks and
mooring dolphins will occur over
approximately 2 months; commencing
in June 2018 as shown in Table 1.
Installation of the temporary offset

construction trestles will occur over
approximately five months. In-water
pile driving activities will also include
installation of sheet pile for settlement
mitigation and as an in-water
containment system to facilitate
construction of the engineered berms
adjacent to Portal Island Nos. 1 and 2.
A total of 1,540 linear ft of sheet pile (or
830 individual sheets each 27.56 inches
in length) will be installed over
approximately eight months.

TABLE 1—ANTICIPATED PILE INSTALLATION SCHEDULE

Number of piles

Pile location Pile function Pile type (upland/in-water) Anticipated installation date
Portal Island Nos. 1 and 2 .. | Mooring dolphins (in-water) | 36-inch diameter hollow 30 e 1 June to 30 June 2018.
steel.
West of Portal Island No. 1 Berm construction trestle 36-inch diameter hollow 80 i 1 July 2018 through 1 Janu-
(in-water). steel. ary 2019.
West of Portal Island No. 2 | Berm construction trestle 36-inch diameter hollow 80 i 1 July 2018 through 1 Janu-
(in-water). steel. ary 2019.
Portal Island No. 1 ............... Temporary docks (upland) .. | 36-inch diameter hollow ...... 50 i, 1 May 2018 through 30
steel . June 2018.
Portal Island No. 1 ............... Temporary docks (in- water) | 36-inch diameter hollow 82 i, 1 July 2018 to 30 August
steel. 2018.
Portal Island No. 2 (above Temporary roadway trestle | 36-inch diameter hollow 12 1 May to 31 May 2018.
MHW). (upland). steel.
Portal Island No. 1 (above Excavated TBM material 28 and 18-inch steel sheet | 1,110 .....cccccviviiinens 1 May 2018 to 30 Sep-
MHW). containment holding tember 2018.

Portal Island Nos. 1 and 2
(above and below MHW).

Portal Island Nos. 1 and 2
(above MHW).

Portal Island Nos. 1 and 2
(above MHW).

Total (above and below
water).

(muck) bin (upland).
Settlement mitigation and

flowable fill containment.
Portal excavation

Excavation Support .............

28-inch steel sheet ............. 2,554
................ Steel sheet ........ccccceeuveennee. | 1,401
Steel sheet .......ocoeveevvveeennen. 240

1 August 2018 to 30 March
2019.

1 June 2018 to 30 Sep-
tember 2018, 1 January
to 30 March 2019.

1 April 2018 to 30 August
2019 to 1 January 2019
to 30 March 2019.

5,305 Sheet Piles;
334 Round Piles.

Prior to initiation of the boring of the
tunnel, construction of two engineered
in-water berms will be required to
provide structural support to the
launch/receiving sections of the tunnel
that are in closest proximity to the
portal islands. Each engineered berm (at
its maximum design configuration) will
extend from the portal island
channelward and will be approximately
1,400 ft long by 260 ft wide (at its
widest point). Construction of the
engineered berms will require
installation of temporary trestles offset
to the west of each berm alignment to
serve as work platforms. The trestles
will be supported by 36-inch diameter
round steel piles driven by an impact
hammer (with an encased bubble
curtain). Construction will also require
installation of parallel rows of sheet pile
(using a vibratory hammer)
approximately 530 linear ft in length by
60 ft in width channelward from MHW

along the berm alignment at both Portal
Islands.

Mechanical dredging to remove
unsuitable berm foundation material
(Portal Island No. 1 only) and disposal
of dredged material via bottom-dump, or
upland placement at an approved site.
Note that NMFS does not consider
underwater noise levels associated with
dredging to occur at a level that could
result in harassment of marine
mammals. Therefore, dredging
operations are not considered further in
this analysis.

A number of additional upland
construction activities are planned on
the Portal Islands as part of the PTST
project. Since these activities will not
occur in water, they are not included as
part of this analysis and are described
in detail in section 1.3 in the
application.

Proposed mitigation, monitoring, and
reporting measures are described in

detail later in this document (please see
“Proposed Mitigation” and ‘“Proposed
Monitoring and Reporting”).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock
Assessment Reports (SAR;
www.nmfs.noaa.gov/pr/sars/) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website (www.nmfs.noaa.gov/pr/
species/mammals/).

Table 2 lists all species with expected
potential for occurrence in near the
CBBT and summarizes information


http://www.nmfs.noaa.gov/pr/species/mammals/
http://www.nmfs.noaa.gov/pr/species/mammals/
http://www.nmfs.noaa.gov/pr/sars/
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related to the population or stock,
including regulatory status under the
MMPA and ESA and potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2016). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and

mortality from anthropogenic sources
are included here as gross indicators of
the status of the species and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may

extend beyond United States waters. All
managed stocks in this region are
assessed in NMFS’s United States
Atlantic and Gulf of Mexico Marine
Mammal Stock Assessments (Hayes et
al., 2017a,b). All values presented in
Table 2 are the most recent available at
the time of publication and are available
in the 2016 Stock Assessment Report
(Hayes et al., 2017a) and draft 2017
stock assessment report (Hayes ef al.,
2017b) (available online at:
www.nmfs.noaa.gov/pr/sars/
regiont.htm).

TABLE 2—MARINE MAMMAL SPECIES LIKELY TO OCCUR NEAR THE PROJECT AREA

ESA/
MMPA Stock abundance Annual M/
Common name Scientific name Stock status; CV, Nmin, most recent PBR SI3
Strategic abundance survey) 2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenidae:
North Atlantic Right whale Eubalaena glacialis .................. Western North Atlantic (WNA) E/D; Y 458 (0; 455; 2017) ......... 14 36
Family Balaenopteridae
(rorquals):
Humpback whale ................ Megaptera novaeangliae .......... Gulf of Maine .......ccccoevvvviennne - N 335 (.42; 239; 2012) ...... 3.7 8.5
Fin whale ............ccoueeeen..... Balaenoptera physalus ............. WNA e E/D; Y 1,618 (0.33; 1,234; 2011) 2.5 2.65
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Bottlenose dolphin .............. TUISIOPS SPP. .ccvvvrveeeiiiiieenins WNA Coastal, Northern Migra- | D; Y 11,548 (0.36; 8,620; 86 1.0-75
tory. 2010-11).
WNA Coastal, Southern Migra- | D; Y 9,173 (0.46; 6,326; 63 0-12
tory. 2010-11).
Northern North Carolina Estua- | D; S 823 (0.06; 782; 2013) .... 7.8 1.0-16.7
rine System.
Family Phocoenidae (por-
poises):
Harbor porpoise ................. Phocoena phocoena ................ Gulf of Maine/Bay of Fundy ..... - N 79,833 (0.32; 61,415; 706 | 307 (0.16)
2011).
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless
seals):
Harbor seal ...........cccuveeeenn. Phoca vitulina ................ccoue.... WNA e - N 75,834 (0.1; 66,884, 2,006 368
2012).
Gray seal .....cccecerveenieennen. Halichoerus grypus .................. WNA e - N 27,131 (.1, 25,908, 2016) 1,554 5,207

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.
2NMFS marine mammal stock assessment reports online at: www.nmfs.noaa.gov/pr/sars/. CV is coefficient of variation; Nmin is the minimum estimate of stock

abundance. In some cases, CV is not applicable.

3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associated with estimated
mortality due to commercial fisheries is presented in some cases.

Note—/talicized species are not expected to be taken or proposed for authorization.

All species that could potentially
occur in the proposed survey areas are
included in Table 2. However, the
occurrence of endangered North
Atlantic right whales and endangered
fin whales is such that take is not
expected to occur, and they are not
discussed further beyond the
explanation provided here. Between
1998 and 2013, there were no reports of
North Atlantic right whale strandings

within the Chesapeake Bay and only
four reported standings along the coast
of Virginia. During this same period,
only six fin whale strandings were
recorded within the Chesapeake Bay
(Barco and Swingle 2014). In 2016, there
were no reports of fin whale strandings
(Barco et al., 2017). Due to the low
occurrence of North Atlantic right
whales and fin whales, NMFS is not
proposing take of these species.

Humpback Whale

Humpback whales inhabit all major
ocean basins from the equator to
subpolar latitudes. They generally
follow a predictable migratory pattern in
both hemispheres, feeding during the
summer in the higher latitudes (40 to 70
degrees latitude) and migrating to lower
latitudes (10 to 30 degrees latitude)
where calving and breeding take place
in the winter (Perry ef al., 1999, NOAA


http://www.nmfs.noaa.gov/pr/sars/regiont.htm
http://www.nmfs.noaa.gov/pr/sars/regiont.htm
http://www.nmfs.noaa.gov/pr/sars/

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

18781

Fisheries 2006a). During the spring,
summer, and fall, humpback whales in
the North Atlantic Ocean feed over a
range that includes the eastern coast of
the United States, the Gulf of St.
Lawrence, Newfoundland/Labrador, and
western Greenland.

Humpback whales are the whale most
likely to occur in the project area and
could be found there at any time of the
year. NOAA reported that between
2009-2013, three humpback whales
were stranded in Virginia in the lower
Bay (one off of Northampton County,
one near the York River, and one off of
Ft. Story), and two were stranded in
Maryland near Ocean City (NOAA
Fisheries 2015b). All of the whales
stranded in Virginia and Maryland had
signs of human-caused injury. NOAA’s
database of mortality and serious injury
indicates no human caused serious
injuries for humpback whales in the
Chesapeake Bay proper between 1999
and 2003. The only reported mortality
of a humpback whale during the 1999—
2003 time period was at the mouth of
the Chesapeake Bay in Virginia as the
result of a ship strike. Three other
humpback whale mortalities related to
ship strikes or entanglement in fishing
gear in Virginia waters were reported
during the study period. One serious
injury to a humpback whale as a result
of entanglement in fishing gear occurred
near Ocean City, Maryland (Cole ef al.,
2005).

There have been 33 humpback whale
strandings recorded in Virginia between
1988 and 2013; 11 had signs of
entanglement and 9 had injuries from
vessel strikes. Most of these strandings
were reported from ocean facing
beaches, but 11 were also within the
Chesapeake Bay (Barco and Swingle
2014). Strandings occurred in all
seasons, but were most common in the
spring. In the past 5 years of reported
data (2011-2015), there have been five
humpback whale strandings in Virginia
(Swingle et al., 2012, Swingle et al.,
2013, Swingle et al., 2014, Swingle et
al., 2015, Swingle et al., 2016). Since the
beginning of 2017, five dead humpback
whales have been observed in Virginia
(Funk 2017). Ship strikes have been
attributed as the likely cause of death in
these instances. Note that in 2016,
NMEFS declared that an Unusual
Mortality Event (UME) for humpback
whales strandings along the Atlantic
Coast from Maine through North
Carolina. This means that elevated
whale mortalities have occurred in the
area. Since January 2016 through March
2018, thirteen strandings have occurred
in Virginia and two have occurred in
Maryland.

In winter, whales from the six feeding
areas mate and calve primarily in the
West Indies where spatial and genetic
mixing among these groups occur
(Waring et al., 2000). Various papers
(Clapham and Mayo 1990, Clapham et
al., 1992, Barlow and Clapham 1997,
Clapham et al., 1999) summarized
information gathered from a catalogue of
photographs of 643 individuals from the
western North Atlantic population of
humpback whales (also referred to as
the Gulf of Maine stock). These
photographs identified reproductively
mature western North Atlantic
humpbacks wintering in tropical
breeding grounds in the Antilles,
primarily on Silver and Navidad Banks,
north of the Dominican Republic. The
primary winter range also includes the
Virgin Islands and Puerto Rico (NOAA
Fisheries 1991). Not all whales migrate
to the West Indies every year and some
are found in the mid- and high-latitude
regions during the winter months.

Humpback whales use the mid-
Atlantic as a migratory pathway to and
from the calving/mating grounds, but it
may also be an important winter feeding
area for juveniles. Since 1989,
observations of juvenile humpbacks in
the mid-Atlantic have been increasing
during the winter months, peaking from
January through March (Swingle et al.,
1993). Biologists theorize that non-
reproductive animals may be
establishing a winter feeding range in
the mid-Atlantic since they are not
participating in reproductive behavior
in the Caribbean. Swingle et al. (1993)
identified a shift in distribution of
juvenile humpback whales in the
nearshore waters of Virginia, primarily
in winter months. Identified whales
using the mid-Atlantic area were found
to be residents of the Gulf of Maine and
Atlantic Canada (Gulf of St. Lawrence
and Newfoundland) feeding groups;
suggesting a mixing of different feeding
populations in the Mid-Atlantic region.
Strandings of humpback whales have
increased between New Jersey and
Florida since 1985, consistent with the
increase in mid-Atlantic whale
sightings. Strandings were most
frequent during September through
April in North Carolina and Virginia
waters, and were composed primarily of
juvenile humpback whales of no more
than 11 meters in length (Wiley et al.,
1995).

Bottlenose Dolphin

Bottlenose dolphins occur in
temperate and tropical oceans
throughout the world, ranging in
latitudes from 45° N to 45° S (Blaylock
1985). In the western Atlantic Ocean
there are two distinct morphotypes of

bottlenose dolphins, an offshore type
that occurs along the edge of the
continental shelf as well as an inshore
type. The inshore morphotype can be
found along the entire United States
coast from New York to the Gulf of
Mexico, and typically occurs in waters
less than 20 meters deep (NOAA
Fisheries 2016a). There is evidence that
the inshore bottlenose dolphins may be
made up of seven different stock which
may be either year-round residents or
migratory. Bottlenose dolphins found in
Virginia are representative primarily of
either the northern migratory coastal
stock or southern migratory coastal
stock. The northern migratory stock
spends the winter along the coast of
North Carolina and migrates as far north
as Long Island, New York in the
summer. They are rarely found north of
North Carolina in the winter (NOAA
Fisheries 2016a). During October—
December, the southern migratory stock
occupies waters of southern North
Carolina. During January—March, the
southern migratory stock appears to
move as far south as northern Florida.
During April-June, the stock moves
north to North Carolina while during
July—August, the stock is presumed to
occupy coastal waters north of Cape
Lookout, North Carolina, to the eastern
shore of Virginia. It is possible that
these animals also occur inside the
Chesapeake Bay and in nearshore
coastal waters. There is also evidence
that limited numbers of the Northern
North Carolina Estuarine System Stock
(NNCES) may occur in the Chesapeake
Bay in the July—August timeframe.

Bottlenose dolphins are the most
abundant marine mammal along the
Virginia coast and within the
Chesapeake Bay. They are seen annually
in Virginia from May through October
with around 65 strandings occurring
each year (Barco and Swingle 2014).
During 2016, 68 bottlenose dolphin
strandings were recorded in Virginia
(Barco et al., 2017). Stranded bottlenose
dolphins have been recorded as far
north as the Potomac River in the
Chesapeake Bay (Blaylock 1985). Both
the northern and southern migratory
coastal stocks are listed as depleted
under the MMPA.

The inshore variety of bottlenose
dolphins often travel in small groups of
2 to 15 individuals. These groups and
will travel into bays, estuaries, and
rivers to feed, utilizing echolocation to
find a variety of prey, including fish,
squid, and benthic invertebrates (NOAA
Fisheries 2017b).

Harbor Porpoise

The harbor porpoise is typically
found in colder waters in the northern
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hemisphere. In the western North
Atlantic Ocean, harbor porpoises range
from Greenland to as far south as North
Carolina (Barco and Swingle 2014).
They are commonly found in bays,
estuaries, and harbors less than 200
meters deep (NOAA Fisheries 2017c).
Harbor porpoises in the United States
are made up of the Gulf of Main/Bay of
Fundy stock. Gulf of Main/Bay of Fundy
stock are concentrated in the Gulf of
Maine in the summer, but are widely
dispersed from Maine to New Jersey in
the winter. South of New Jersey, harbor
porpoises occur at lower densities.
Migrations to and from the Gulf of
Maine do not follow a defined route
(NOAA Fisheries 2016c).

Harbor porpoise occur seasonally in
the winter and spring in small numbers
in mid-Atlantic waters. Strandings
occur primarily on ocean facing
beaches, but they occasionally travel
into the Chesapeake Bay to forage and
could occur in the project area (Barco
and Swingle 2014). Since 1999,
stranding incidents have ranged widely
from a high of 40 in 1999 to 2 in 2011,
2012, and 2016 (Barco et al., 2017.

Harbor Seal

Harbor seals occur in arctic and
temperate coastal waters throughout the
northern hemisphere, including on both
the east and west coasts of the United
States. On the east coast, harbor seals
can be found from the Canadian Arctic
down to Georgia (Blaylock 1985).
Harbor seals occur year-round in
Canada and Maine and seasonally
(September—May) from southern New
England to New Jersey (NOAA Fisheries
2016d). The range of harbor seals
appears to be shifting as they are
regularly reported further south than
they were historically. In recent years,
they have established haul out sites in
the Chesapeake Bay including on the
portal islands of the CBBT (NOAA
Fisheries 2016d, Rees et al., 2016).

Harbor seals are the most common
seal in Virginia (Barco and Swingle
2014). They can be seen resting on the
rocks around the portal islands of the
CBBT from December through April.
Seal observation surveys conducted at
the CBBT recorded 112 harbor seals in
the 2014/2015 season and 184 harbor
seals during the 2015/2016 season (Rees
et al., 2016).

The harbor seal is a medium-sized
seal, reaching about 2 meters in length.
They spend a fair amount of time
hauled out on land, often in large
groups (Rees et al., 2016). Haul out
sites—which may be rocks, beaches, or
ice—provide the opportunity for rest,
thermal regulation, social interaction,

parturition, and predator avoidance
(NOAA Fisheries 2017e).

Gray Seal

Gray seals occur on both coasts of the
Northern Atlantic Ocean and are
divided into three major populations
(NOAA Fisheries 2016b). The western
north Atlantic stock occurs in eastern
Canada and the northeastern United
States, occasionally as far south as
North Carolina. Gray seals inhabit rocky
coasts and islands, sandbars, ice shelves
and icebergs (NOAA Fisheries 2016b).
In the United States, gray seals
congregate in the summer to give birth
at four established colonies in
Massachusetts and Maine (NOAA
Fisheries 2016b). From September
through May, they disperse and can be
abundant as far south as New Jersey.
The range of gray seals appears to be
shifting as they are regularly being
reported further south than they were
historically (Rees et al., 2016).

Gray seals are uncommon in Virginia
and the Chesapeake Bay. Only 15 gray
seal strandings were documented in
Virginia from 1988 through 2013 (Barco
and Swingle 2014). They are rarely
found resting on the rocks around the
portal islands of the CBBT from
December through April alongside
harbor seals. Seal observation surveys
conducted at the CBBT recorded one
gray seal in each of the 2014/2015 and
2015/2016 seasons (Rees et al., 2016).

Gray seals are a large seal at around
2-3 meters in length, and can dive to
depths of 475 meters to capture prey.
Like harbor seals, gray seals spend a fair
amount of time hauled out on land to
rest, thermoregulate, give birth or avoid
predators (Rees et al., 2016).

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals
underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Current data indicate
that not all marine mammal species
have equal hearing capabilities (e.g.,
Richardson, 1995; Wartzok and Ketten,
1999; Au and Hastings, 2008). To reflect
this, Southall et al. (2007)
recommended that marine mammals be
divided into functional hearing groups
based on directly measured or estimated
hearing ranges on the basis of available
behavioral response data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. Note that no direct
measurements of hearing ability have

been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2016)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 decibels
(dB) threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. The
functional groups and the associated
frequencies are indicated below (note
that these frequency ranges correspond
to the range for the composite group,
with the entire range not necessarily
reflecting the capabilities of every
species within that group):

¢ Low-frequency cetaceans
(mysticetes): generalized hearing is
estimated to occur between
approximately 7 hertz (Hz) and 35
kilohertz (kHz), with best hearing
estimated to be from 100 Hz to 8 kHz;

e Mid-frequency cetaceans (larger
toothed whales, beaked whales, and
most delphinids): generalized hearing is
estimated to occur between
approximately 150 Hz and 160 kHz;

e High-frequency cetaceans
(porpoises, river dolphins, and members
of the genera Kogia and
Cephalorhynchus; including two
members of the genus Lagenorhynchus,
on the basis of recent echolocation data
and genetic data): generalized hearing is
estimated to occur between
approximately 275 Hz and 160 kHz.

¢ Pinnipeds in water; Phocidae (true
seals): generalized hearing is estimated
to occur between approximately 50 Hz
to 86 kHz;

¢ Pinnipeds in water; Otariidae (eared
seals): generalized hearing is estimated
to occur between 60 Hz and 39 kHz.

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemil4 et al., 2006; Kastelein et al.,
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2016) for a review of
available information. Four marine
mammal species (two cetacean and two
pinniped (two phocid) species) have the
reasonable potential to co-occur with
the proposed survey activities. Please
refer to Table 2. Of the cetacean species
that may be present, one is classified as
a low-frequency cetacean (i.e., all
mysticete species), one is classified as a
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mid-frequency cetacean (i.e., all
delphinid and ziphiid species) and one
is classified as a high-frequency
cetacean.

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section includes a summary and
discussion of the ways that components
of the specified activity may impact
marine mammals and their habitat. The
“Estimated Take by Incidental
Harassment” section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The “Negligible Impact
Analysis and Determination” section
considers the content of this section, the
“Estimated Take by Incidental
Harassment” section, and the “Proposed
Mitigation” section, to draw
conclusions regarding the likely impacts
of these activities on the reproductive
success or survivorship of individuals
and how those impacts on individuals
are likely to impact marine mammal
species or stocks.

Description of Sound

Sound travels in waves, the basic
components of which are frequency,
wavelength, velocity, and amplitude.
Frequency is the number of pressure
waves that pass by a reference point per
unit of time and is measured in Hz or
cycles per second. Wavelength is the
distance between two peaks of a sound
wave; lower frequency sounds have
longer wavelengths than higher
frequency sounds and attenuate
(decrease) more rapidly in shallower
water. Amplitude is the height of the
sound pressure wave or the ‘loudness’
of a sound and is typically measured
using the dB scale. A dB is the ratio
between a measured pressure (with
sound) and a reference pressure (sound
at a constant pressure, established by
scientific standards). It is a logarithmic
unit that accounts for large variations in
amplitude; therefore, relatively small
changes in dB ratings correspond to
large changes in sound pressure. When
referring to sound pressure levels (SPLs;
the sound force per unit area), sound is
referenced in the context of underwater
sound pressure to 1 micro pascal (uPa).
One pascal is the pressure resulting
from a force of one newton exerted over
an area of one square meter. The source
level (SL) represents the sound level at
a distance of 1 m from the source
(referenced to 1 uPa). The received level
is the sound level at the listener’s
position. Note that all underwater sound
levels in this document are referenced
to a pressure of 1 uPa and all airborne

sound levels in this document are
referenced to a pressure of 20 pPa.

Root mean square (rms) is the
quadratic mean sound pressure over the
duration of an impulse. Rms is
calculated by squaring all of the sound
amplitudes, averaging the squares, and
then taking the square root of the
average (Urick, 1983). Rms accounts for
both positive and negative values;
squaring the pressures makes all values
positive so that they may be accounted
for in the summation of pressure levels
(Hastings and Popper 2005). This
measurement is often used in the
context of discussing behavioral effects,
in part because behavioral effects,
which often result from auditory cues,
may be better expressed through
averaged units than by peak pressures.

When underwater objects vibrate or
activity occurs, sound-pressure waves
are created. These waves alternately
compress and decompress the water as
the sound wave travels. Underwater
sound waves radiate in all directions
away from the source (similar to ripples
on the surface of a pond), except in
cases where the source is directional.
The compressions and decompressions
associated with sound waves are
detected as changes in pressure by
aquatic life and man-made sound
receptors such as hydrophones.

Even in the absence of sound from the
specified activity, the underwater
environment is typically loud due to
ambient sound. Ambient sound is
defined as environmental background
sound levels lacking a single source or
point (Richardson et al., 1995), and the
sound level of a region is defined by the
total acoustical energy being generated
by known and unknown sources. These
sources may include physical (e.g.,
waves, earthquakes, ice, atmospheric
sound), biological (e.g., sounds
produced by marine mammals, fish, and
invertebrates), and anthropogenic sound
(e.g., vessels, dredging, aircraft,
construction). A number of sources
contribute to ambient sound, including
the following (Richardson et al., 1995):

e Wind and waves: The complex
interactions between wind and water
surface, including processes such as
breaking waves and wave-induced
bubble oscillations and cavitation, are a
main source of naturally occurring
ambient noise for frequencies between
200 Hz and 50 kHz (Mitson, 1995). In
general, ambient sound levels tend to
increase with increasing wind speed
and wave height. Surf noise becomes
important near shore, with
measurements collected at a distance of
8.5 km from shore showing an increase
of 10 dB in the 100 to 700 Hz band
during heavy surf conditions;

e Precipitation: Sound from rain and
hail impacting the water surface can
become an important component of total
noise at frequencies above 500 Hz, and
possibly down to 100 Hz during quiet
times;

e Biological: Marine mammals can
contribute significantly to ambient noise
levels, as can some fish and shrimp. The
frequency band for biological
contributions is from approximately 12
Hz to over 100 kHz; and

e Anthropogenic: Sources of ambient
noise related to human activity include
transportation (surface vessels and
aircraft), dredging and construction, oil
and gas drilling and production, seismic
surveys, sonar, explosions, and ocean
acoustic studies. Shipping noise
typically dominates the total ambient
noise for frequencies between 20 and
300 Hz. In general, the frequencies of
anthropogenic sounds are below 1 kHz
and, if higher frequency sound levels
are created, they attenuate rapidly
(Richardson et al., 1995). Sound from
identifiable anthropogenic sources other
than the activity of interest (e.g., a
passing vessel) is sometimes termed
background sound, as opposed to
ambient sound.

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound
propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 dB from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the project would
include impact pile driving, vibratory
pile driving and vibratory pile
extraction. The sounds produced by
these activities fall into one of two
general sound types: Pulsed and non-
pulsed (defined in the following
paragraphs). The distinction between
these two sound types is important
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because they have differing potential to
cause physical effects, particularly with
regard to hearing (e.g., Ward, 1997 in
Southall et al., 2007). Please see
Southall et al., (2007) for an in-depth
discussion of these concepts.

Pulsed sound sources (e.g.,
explosions, gunshots, sonic booms,
impact pile driving) produce signals
that are brief (typically considered to be
less than one second), broadband, atonal
transients (ANSI, 1986; Harris, 1998;
IS0, 2003) and occur either as isolated
events or repeated in some succession.
Pulsed sounds are all characterized by
a relatively rapid rise from ambient
pressure to a maximal pressure value
followed by a rapid decay period that
may include a period of diminishing,
oscillating maximal and minimal
pressures, and generally have an
increased capacity to induce physical
injury as compared with sounds that
lack these features.

Non-pulsed sounds can be tonal,
narrowband, or broadband, brief or
prolonged, and may be either
continuous or non-continuous (ANSI,
1995; NIOSH, 1998). Some of these non-
pulsed sounds can be transient signals
of short duration but without the
essential properties of pulses (e.g., rapid
rise time). Examples of non-pulsed
sounds include those produced by
vessels, aircraft, machinery operations
such as drilling, vibratory pile driving,
and active sonar systems (such as those
used by the United States Navy). The
duration of such sounds, as received at
a distance, can be greatly extended in a
highly reverberant environment.

Impact hammers operate by
repeatedly dropping a heavy piston onto
a pile to drive the pile into the substrate.
Sound generated by impact hammers is
characterized by rapid rise times and
high peak levels, a potentially injurious
combination (Hastings and Popper
2005). Vibratory hammers install piles
by vibrating them and allowing the
weight of the hammer to push them into
the sediment. Vibratory hammers
produce significantly less sound than
impact hammers. Peak SPLs may be 180
dB or greater, but are generally 10 to 20
dB lower than SPLs generated during
impact pile driving of the same-sized
pile (Oestman et al., 2009). Rise time is
slower, reducing the probability and
severity of injury, and sound energy is
distributed over a greater amount of
time (Nedwell and Edwards 2002).

Acoustic Impacts

Please refer to the information given
previously (Description of Sound)
regarding sound, characteristics of
sound types, and metrics used in this
document. Anthropogenic sounds cover

a broad range of frequencies and sound
levels and can have a range of highly
variable impacts on marine life, from
none or minor to potentially severe
responses, depending on received
levels, duration of exposure, behavioral
context, and various other factors. The
potential effects of underwater sound
from active acoustic sources can
potentially result in one or more of the
following: temporary or permanent
hearing impairment, non-auditory
physical or physiological effects,
behavioral disturbance, stress, and
masking (Richardson et al., 1995;
Gordon et al., 2004; Nowacek et al.,
2007; Southall et al., 2007). The degree
of effect is intrinsically related to the
signal characteristics, received level,
distance from the source, and duration
of the sound exposure. In general,
sudden, high level sounds can cause
hearing loss, as can longer exposures to
lower level sounds. Temporary or
permanent loss of hearing will occur
almost exclusively for noise within an
animal’s hearing range. In this section,
we first describe specific manifestations
of acoustic effects before providing
discussion specific to the proposed
construction activities in the next
section.

Permanent Threshold Shift—Marine
mammals exposed to high-intensity
sound, or to lower-intensity sound for
prolonged periods, can experience
hearing threshold shift (TS), which is
the loss of hearing sensitivity at certain
frequency ranges (Kastak et al., 1999;
Schlundt et al., 2000; Finneran et al.,
2002, 2005). TS can be permanent
(PTS), in which case the loss of hearing
sensitivity is not fully recoverable, or
temporary (TTS), in which case the
animal’s hearing threshold would
recover over time (Southall et al., 2007).
Repeated sound exposure that leads to
TTS could cause PTS. In severe cases of
PTS, there can be total or partial
deafness, while in most cases the animal
has an impaired ability to hear sounds
in specific frequency ranges (Kryter
1985).

When PTS occurs, there is physical
damage to the sound receptors in the ear
(i.e., tissue damage), whereas TTS
represents primarily tissue fatigue and
is reversible (Southall et al., 2007). In
addition, other investigators have
suggested that TTS is within the normal
bounds of physiological variability and
tolerance and does not represent
physical injury (e.g., Ward 1997).
Therefore, NMFS does not consider TTS
to constitute auditory injury.

Relationships between TTS and PTS
thresholds have not been studied in
marine mammals—PTS data exists only
for a single harbor seal (Kastak et al.,

2008)—but are assumed to be similar to
those in humans and other terrestrial
mammals. PTS typically occurs at
exposure levels at least several dB above
(a 40-dB threshold shift approximates
PTS onset; e.g., Kryter et al., 1966;
Miller 1974) that inducing mild TTS (a
6-dB threshold shift approximates TTS
onset; e.g., Southall et al., 2007). Based
on data from terrestrial mammals, a
precautionary assumption is that the
PTS thresholds for impulse sounds
(such as impact pile driving pulses as
received close to the source) are at least
six dB higher than the TTS threshold on
a peak-pressure basis and PTS
cumulative sound exposure level
thresholds are 15 to 20 dB higher than
TTS cumulative sound exposure level
thresholds (Southall et al., 2007).

Temporary threshold shift—TTS is
the mildest form of hearing impairment
that can occur during exposure to sound
(Kryter 1985). While experiencing TTS,
the hearing threshold rises, and a sound
must be at a higher level in order to be
heard. In terrestrial and marine
mammals, TTS can last from minutes or
hours to days (in cases of strong TTS).
In many cases, hearing sensitivity
recovers rapidly after exposure to the
sound ends.

Marine mammal hearing plays a
critical role in communication with
conspecifics, and interpretation of
environmental cues for purposes such
as predator avoidance and prey capture.
Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious. For example, a marine mammal
may be able to readily compensate for
a brief, relatively small amount of TTS
in a non-critical frequency range that
occurs during a time where ambient
noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
time when communication is critical for
successful mother/calf interactions
could have more serious impacts.

Currently, TTS data only exist for four
species of cetaceans (bottlenose dolphin
(Tursiops truncatus), beluga whale
(Delphinapterus leucas), harbor
porpoise, and Yangtze finless porpoise
(Neophocoena asiaeorientalis)); and
three species of pinnipeds (northern
elephant seal (Mirounga angustirostris),
harbor seal, and California sea lion
exposed to a limited number of sound
sources (i.e., mostly tones and octave-
band noise) in laboratory settings (e.g.,
Finneran et al., 2002; Nachtigall et al.,
2004; Kastak et al., 2005; Lucke et al.,
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2009; Popov et al., 2011). In general,
harbor seals (Kastak et al., 2005;
Kastelein et al., 2012a) and harbor
porpoises (Lucke et al., 2009; Kastelein
et al., 2012b) have a lower TTS onset
than other measured pinniped or
cetacean species. Additionally, the
existing marine mammal TTS data come
from a limited number of individuals
within these species. There are no data
available on noise-induced hearing loss
for mysticetes. For summaries of data on
TTS in marine mammals or for further
discussion of TTS onset thresholds,
please see Southall et al. (2007),
Finneran and Jenkins (2012), and
Finneran (2015).

Auditory masking—Sound can
disrupt behavior through masking, or
interfering with, an animal’s ability to
detect, recognize, or discriminate
between acoustic signals of interest (e.g.,
those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al., 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
shipping, sonar, seismic exploration) in
origin. The ability of a noise source to
mask biologically important sounds
depends on the characteristics of both
the noise source and the signal of
interest (e.g., signal-to-noise ratio,
temporal variability, direction), in
relation to each other and to an animal’s
hearing abilities (e.g., sensitivity,
frequency range, critical ratios,
frequency discrimination, directional
discrimination, age or TTS hearing loss),
and existing ambient noise and
propagation conditions.

Under certain circumstances, marine
mammals experiencing significant
masking could also be impaired from
maximizing their performance fitness in
survival and reproduction. Therefore,
when the coincident (masking) sound is
man-made, it may be considered
harassment when disrupting or altering
critical behaviors. It is important to
distinguish TTS and PTS, which persist
after the sound exposure, from masking,
which occurs during the sound
exposure. Because masking (without
resulting in TS) is not associated with
abnormal physiological function, it is
not considered a physiological effect,
but rather a potential behavioral effect.

The frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. For example, low-frequency
signals may have less effect on high-

frequency echolocation sounds
produced by odontocetes but are more
likely to affect detection of mysticete
communication calls and other
potentially important natural sounds
such as those produced by surf and
some prey species. The masking of
communication signals by
anthropogenic noise may be considered
as a reduction in the communication
space of animals (e.g., Clark et al., 2009)
and may result in energetic or other
costs as animals change their
vocalization behavior (e.g., Miller et al.,
2000; Foote et al., 2004; Parks et al.,
2007b; Di Iorio and Clark 2009; Holt et
al., 2009). Masking can be reduced in
situations where the signal and noise
come from different directions
(Richardson et al., 1995), through
amplitude modulation of the signal, or
through other compensatory behaviors
(Houser and Moore 2014). Masking can
be tested directly in captive species
(e.g., Erbe, 2008), but in wild
populations it must be either modeled
or inferred from evidence of masking
compensation. There are few studies
addressing real-world masking sounds
likely to be experienced by marine
mammals in the wild (e.g., Branstetter et
al., 2013).

Masking affects both senders and
receivers of acoustic signals and can
potentially have long-term chronic
effects on marine mammals at the
population level as well as at the
individual level. Low-frequency
ambient sound levels have increased by
as much as 20 dB (more than three times
in terms of SPL) in the world’s ocean
from pre-industrial periods, with most
of the increase from distant commercial
shipping (Hildebrand, 2009). All
anthropogenic sound sources, but
especially chronic and lower-frequency
signals (e.g., from vessel traffic),
contribute to elevated ambient sound
levels, thus intensifying masking. Note
that any masking event that could
possibly rise to Level B harassment
under the MMPA would occur
concurrently within the zones of
behavioral harassment already
estimated for vibratory and impact pile
driving, and which have already been
taken into account in the exposure
analysis.

Behavioral effects—Behavioral
disturbance may include a variety of
effects, including subtle changes in
behavior (e.g., minor or brief avoidance
of an area or changes in vocalizations),
more conspicuous changes in similar
behavioral activities, and more
sustained and/or potentially severe
reactions, such as displacement from or
abandonment of high-quality habitat.
Behavioral responses to sound are

highly variable and context-specific and
any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al., 1995; Wartzok et
al., 2003; Southall et al., 2007; Weilgart,
2007; Archer et al., 2010). Behavioral
reactions can vary not only among
individuals but also within an
individual, depending on previous
experience with a sound source,
context, and numerous other factors
(Ellison et al., 2012), and can vary
depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source).
Please see Appendices B—C of Southall
et al. (2007) for a review of studies
involving marine mammal behavioral
responses to sound.

Habituation can occur when an
animal’s response to a stimulus wanes
with repeated exposure, usually in the
absence of unpleasant associated events
(Wartzok et al., 2003). Animals are most
likely to habituate to sounds that are
predictable and unvarying. It is
important to note that habituation is
appropriately considered as a
“progressive reduction in response to
stimuli that are perceived as neither
aversive nor beneficial,” rather than as,
more generally, moderation in response
to human disturbance (Bejder et al.,
2009). The opposite process is
sensitization, when an unpleasant
experience leads to subsequent
responses, often in the form of
avoidance, at a lower level of exposure.
As noted, behavioral state may affect the
type of response. For example, animals
that are resting may show greater
behavioral change in response to
disturbing sound levels than animals
that are highly motivated to remain in
an area for feeding (Richardson et al.,
1995; NRC, 2003; Wartzok et al., 2003).
Controlled experiments with captive
marine mammals have showed
pronounced behavioral reactions,
including avoidance of loud sound
sources (Ridgway et al., 1997; Finneran
et al., 2003). Observed responses of wild
marine mammals to loud pulsed sound
sources (typically seismic airguns or
acoustic harassment devices) have been
varied but often consist of avoidance
behavior or other behavioral changes
suggesting discomfort (Morton and
Symonds, 2002; see also Richardson et
al., 1995; Nowacek et al., 2007).

Available studies show wide variation
in response to underwater sound;
therefore, it is difficult to predict
specifically how any given sound in a
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particular instance might affect marine
mammals perceiving the signal. If a
marine mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder, 2007; Weilgart, 2007; NRC,
2003). However, there are broad
categories of potential response, which
we describe in greater detail here, that
include alteration of dive behavior,
alteration of foraging behavior, effects to
breathing, interference with or alteration
of vocalization, avoidance, and flight.

Changes in dive behavior can vary
widely, and may consist of increased or
decreased dive times and surface
intervals as well as changes in the rates
of ascent and descent during a dive (e.g.,
Frankel and Clark, 2000; Costa et al.,
2003; Ng and Leung, 2003; Nowacek et
al.; 2004; Goldbogen et al., 2013a,b).
Variations in dive behavior may reflect
interruptions in biologically significant
activities (e.g., foraging) or they may be
of little biological significance. The
impact of an alteration to dive behavior
resulting from an acoustic exposure
depends on what the animal is doing at
the time of the exposure and the type
and magnitude of the response.

Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance
(e.g., Croll et al., 2001; Nowacek et al.,;
2004; Madsen et al., 2006; Yazvenko et
al., 2007). A determination of whether
foraging disruptions incur fitness
consequences would require
information on or estimates of the
energetic requirements of the affected
individuals and the relationship
between prey availability, foraging effort
and success, and the life history stage of
the animal.

Variations in respiration naturally
vary with different behaviors and
alterations to breathing rate as a
function of acoustic exposure can be
expected to co-occur with other
behavioral reactions, such as a flight

response or an alteration in diving.
However, respiration rates in and of
themselves may be representative of
annoyance or an acute stress response.
Various studies have shown that
respiration rates may either be
unaffected or could increase, depending
on the species and signal characteristics,
again highlighting the importance in
understanding species differences in the
tolerance of underwater noise when
determining the potential for impacts
resulting from anthropogenic sound
exposure (e.g., Kastelein et al., 2001,
2005b, 2006; Gailey et al., 2007).

Marine mammals vocalize for
different purposes and across multiple
modes, such as whistling, echolocation
click production, calling, and singing.
Changes in vocalization behavior in
response to anthropogenic noise can
occur for any of these modes and may
result from a need to compete with an
increase in background noise or may
reflect increased vigilance or a startle
response. For example, in the presence
of potentially masking signals,
humpback whales and killer whales
have been observed to increase the
length of their songs (Miller et al., 2000;
Fristrup et al., 2003; Foote et al., 2004),
while right whales have been observed
to shift the frequency content of their
calls upward while reducing the rate of
calling in areas of increased
anthropogenic noise (Parks et al.,
2007b). In some cases, animals may
cease sound production during
production of aversive signals (Bowles
etal., 1994).

Avoidance is the displacement of an
individual from an area or migration
path as a result of the presence of a
sound or other stressors, and is one of
the most obvious manifestations of
disturbance in marine mammals
(Richardson et al., 1995). For example,
gray whales are known to change
direction—deflecting from customary
migratory paths—in order to avoid noise
from seismic surveys (Malme et al.,
1984). Avoidance may be short-term,
with animals returning to the area once
the noise has ceased (e.g., Bowles et al.,
1994; Goold, 1996; Stone et al., 2000;
Morton and Symonds, 2002; Gailey et
al., 2007). Longer-term displacement is
possible, however, which may lead to
changes in abundance or distribution
patterns of the affected species in the
affected region if habituation to the
presence of the sound does not occur
(e.g., Blackwell et al., 2004; Bejder et al.,
20086).

A flight response is a dramatic change
in normal movement to a directed and
rapid movement away from the
perceived location of a sound source.
The flight response differs from other

avoidance responses in the intensity of
the response (e.g., directed movement,
rate of travel). Relatively little
information on flight responses of
marine mammals to anthropogenic
signals exist, although observations of
flight responses to the presence of
predators have occurred (Connor and
Heithaus 1996). The result of a flight
response could range from brief,
temporary exertion and displacement
from the area where the signal provokes
flight to, in extreme cases, marine
mammal strandings (Evans and England
2001). However, it should be noted that
response to a perceived predator does
not necessarily invoke flight (Ford and
Reeves 2008), and whether individuals
are solitary or in groups may influence
the response.

Behavioral disturbance can also
impact marine mammals in more subtle
ways. Increased vigilance may result in
costs related to diversion of focus and
attention (i.e., when a response consists
of increased vigilance, it may come at
the cost of decreased attention to other
critical behaviors such as foraging or
resting). These effects have generally not
been demonstrated for marine
mammals, but studies involving fish
and terrestrial animals have shown that
increased vigilance may substantially
reduce feeding rates (e.g., Beauchamp
and Livoreil, 1997; Fritz et al., 2002;
Purser and Radford, 2011). In addition,
chronic disturbance can cause
population declines through reduction
of fitness (e.g., decline in body
condition) and subsequent reduction in
reproductive success, survival, or both
(e.g., Harrington and Veitch, 1992; Daan
et al., 1996; Bradshaw et al., 1998).
However, Ridgway et al. (2006) reported
that increased vigilance in bottlenose
dolphins exposed to sound over a five-
day period did not cause any sleep
deprivation or stress effects.

Many animals perform vital functions,
such as feeding, resting, traveling, and
socializing, on a diel cycle (24-hour
cycle). Disruption of such functions
resulting from reactions to stressors
such as sound exposure are more likely
to be significant if they last more than
one diel cycle or recur on subsequent
days (Southall et al., 2007).
Consequently, a behavioral response
lasting less than one day and not
recurring on subsequent days is not
considered particularly severe unless it
could directly affect reproduction or
survival (Southall et al., 2007). Note that
there is a difference between multi-day
substantive behavioral reactions and
multi-day anthropogenic activities. For
example, just because an activity lasts
for multiple days does not necessarily
mean that individual animals are either
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exposed to activity-related stressors for
multiple days or, further, exposed in a
manner resulting in sustained multi-day
substantive behavioral responses.

Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle, 1950;
Moberg, 2000). In many cases, an
animal’s first and sometimes most
economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all
neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg, 1987; Blecha, 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al., 2004).

The primary distinction between
stress (which is adaptive and does not
normally place an animal at risk) and
“distress” is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic
costs of a stress response, energy
resources must be diverted from other
functions. This state of distress will last
until the animal replenishes its
energetic reserves sufficient to restore
normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well-studied through
controlled experiments and for both
laboratory and free-ranging animals
(e.g., Holberton et al., 1996; Hood et al.,
1998; Jessop et al., 2003; Krausman ef
al., 2004; Lankford et al., 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals

have also been reviewed (Fair and
Becker, 2000; Romano et al., 2002b)
and, more rarely, studied in wild
populations (e.g., Romano et al., 2002a).
For example, Rolland et al. (2012) found
that noise reduction from reduced ship
traffic in the Bay of Fundy was
associated with decreased stress in
North Atlantic right whales. These and
other studies lead to a reasonable
expectation that some marine mammals
will experience physiological stress
responses upon exposure to acoustic
stressors and that it is possible that
some of these would be classified as
“distress.” In addition, any animal
experiencing TTS would likely also
experience stress responses (NRC 2003).

Non-auditory physiological effects—
Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to strong
underwater sound include stress,
neurological effects, bubble formation,
resonance effects, and other types of
organ or tissue damage (Cox ef al., 2006;
Southall et al., 2007). Studies examining
such effects are limited. In general, little
is known about the potential for pile
driving to cause auditory impairment or
other physical effects in marine
mammals. Available data suggest that
such effects, if they occur at all, would
presumably be limited to short distances
from the sound source, where SLs are
much higher, and to activities that
extend over a prolonged period. The
available data do not allow
identification of a specific exposure
level above which non-auditory effects
can be expected (Southall et al., 2007)
or any meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in those ways. However, the proposed
activities do not involve the use of
devices such as explosives or mid-
frequency active sonar that are
associated with these types of effects.
Therefore, non-auditory physiological
impacts to marine mammals are
considered unlikely.

Airborne Acoustic Effects from the
Proposed Activities—Pinnipeds that
occur near the project site could be
exposed to airborne sounds associated
with pile driving that have the potential
to cause behavioral harassment,
depending on their distance from pile
driving activities. Cetaceans are not
expected to be exposed to airborne
sounds that would result in harassment
as defined under the MMPA.

Airborne noise will primarily be an
issue for pinnipeds that are swimming
or hauled out near the project site
within the range of noise levels elevated
above the acoustic criteria. We
recognize that pinnipeds in the water

could be exposed to airborne sound that
may result in behavioral harassment
when looking with heads above water.
Most likely, airborne sound would
cause behavioral responses similar to
those discussed above in relation to
underwater sound. However, these
animals would previously have been
“taken’” as a result of exposure to
underwater sound above the behavioral
harassment thresholds, which are in all
cases larger than those associated with
airborne sound. Thus, the behavioral
harassment of these animals is already
accounted for in these estimates of
potential take. Multiple instances of
exposure to sound above NMFS’
thresholds for behavioral harassment are
not believed to result in increased
behavioral disturbance, in either nature
or intensity of disturbance reaction.

Potential Pile Driving Effects on
Prey—Construction activities would
produce continuous (i.e., vibratory pile
driving) sounds and pulsed (i.e., impact
driving) sounds. Fish react to sounds
that are especially strong and/or
intermittent low-frequency sounds.
Short duration, sharp sounds can cause
overt or subtle changes in fish behavior
and local distribution. Hastings and
Popper (2005) identified several studies
that suggest fish may relocate to avoid
certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish, although
several are based on studies in support
of large, multiyear bridge construction
projects (e.g., Scholik and Yan, 2001,
2002; Popper and Hastings, 2009).
Sound pulses at received levels of 160
dB may cause subtle changes in fish
behavior. SPLs of 180 dB may cause
noticeable changes in behavior (Pearson
et al., 1992; Skalski et al., 1992). SPLs
of sufficient strength have been known
to cause injury to fish and fish
mortality.

The most likely impact to fish from
pile driving activities at the project area
would be temporary behavioral
avoidance within an undetermined
portion of the affected area. The
duration of fish avoidance of this area
after pile driving stops is unknown, but
a rapid return to normal recruitment,
distribution and behavior is anticipated.
In general, impacts to marine mammal
prey species from the proposed project
are expected to be minor and temporary
due to the relatively short timeframe of
pile driving and extraction.

Effects to Foraging Habitat—Pile
installation may temporarily impact
foraging habitat by increasing turbidity
resulting from suspended sediments.
Any increases would be temporary,
localized, and minimal. The contractor
must comply with state water quality
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standards during these operations by
limiting the extent of turbidity to the
immediate project area. In general,
turbidity associated with pile
installation is localized to about a 25-
foot radius around the pile (Everitt ef
al., 1980). Furthermore, water quality
impacts are expected to be negligible
because the project area occurs in a high
energy, dynamic area with strong tidal
currents. Cetaceans are not expected to
be close enough to the project pile
driving areas to experience effects of
turbidity, and any pinnipeds will be
transiting the area and could avoid
localized areas of turbidity. Therefore,
the impact from increased turbidity
levels is expected to be discountable to
marine mammals.

It is important to note that pile
driving and removal activities at the
project site will not obstruct movements
or migration of marine mammals.

In summary, given the relatively short
and intermittent nature of sound
associated with individual pile driving
and extraction events and the relatively
small area that would be affected, pile
driving activities associated with the
proposed action are not likely to have a
permanent, adverse effect on any fish
habitat, or populations of fish species.
Thus, any impacts to marine mammal
habitat are not expected to cause
significant or long-term consequences
for individual marine mammals or their
populations.

Estimated Take

This section provides an estimate of
the number of incidental takes proposed
for authorization through this THA,
which will inform both NMFS’
consideration of “small numbers” and
the negligible impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance which
(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the

wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

Authorized takes would be by Level B
harassment, in the form of disruption of
behavioral patterns for individual
marine mammals resulting from
exposure to acoustic sources including
impact and vibratory pile driving
equipment. There is also some potential
for auditory injury (Level A harassment)
to result, due to larger predicted
auditory injury zones. The proposed
mitigation and monitoring measures are
expected to minimize the severity of
such taking to the extent practicable.

As described previously, no mortality
is anticipated or proposed to be
authorized for this activity. Below we
describe how the take is estimated.

Described in the most basic way, we
estimate take by considering: (1)
Acoustic thresholds above which NMFS
believes the best available science
indicates marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and (4) and the
number of days of activities. Below, we
describe these components in more
detail and present the proposed take
estimate.

Acoustic Thresholds

Using the best available science,
NMFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,

duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2011). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 dB re 1 puPa (rms)
for continuous (e.g. vibratory pile-
driving, drilling) and above 160 dB re 1
uPa (rms) for non-explosive impulsive
(e.g., impact pile driving, seismic
airguns) or intermittent (e.g., scientific
sonar) sources.

CTJV’s proposed activity includes the
use of continuous (vibratory pile
driving) and impulsive (impact pile
driving) sources, and therefore the 120
and 160 dB re 1 puPa (rms) are
applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Technical Guidance,
2016) identifies dual criteria to assess
auditory injury (Level A harassment) to
five different marine mammal groups
(based on hearing sensitivity) as a result
of exposure to noise from two different
types of sources (impulsive or non-
impulsive). CTJV’s tunnel project
includes the use of impulsive (impact
hammer) and non-impulsive (vibratory
hammer) sources.

These thresholds are provided in
Table 3 below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS 2016 Technical
Guidance, which may be accessed at:
http://www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 3—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS Onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans ...
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater)

Cell 1: ka,ﬂat: 219 dB; LE,LF,24h: 183dB
Cell 3: ka,ﬂat: 230 dB; LE,MF,24h: 185dB ...
Cell 5: ka’ﬂat: 202 dB, LE,HF,24h: 155dB
Cell 7: ka’ﬂat: 218 dB, LE,PW,24h: 185dB ......ccooevveeeeee,

Cell 2: LE,LF,24h: 199dB.

Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,pW’24hZ 201 dB.
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TABLE 3—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT—Continued

Hearing group

PTS Onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Otariid Pinnipeds (OW) (Underwater)

Cell 9: ka’ﬂat: 232 dB, LE,OW,24h: 203dB

Cell 10: LE,OW,24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lok) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1 uPa?s.
In this Table, thresholds are abbreviated to reflect American NAtional Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Although CTJV’s construction activity
includes the use of impulsive (impact
pile driving) and non-impulsive
(vibratory pile driving and drilling)
sources, the shutdown zones set by the
applicant are large enough to ensure
Level A harassment will be prevented.
To assure the largest shutdown zone can
be fully monitored, protected species
observers (PSOs) will be positioned in
the possible best vantage points during
all piling/drilling activities to guarantee
a shutdown if marine mammals
approach or enter the designated
shutdown zone. These measures are
described in full detail below in the
Proposed Mitigation and Proposed
Monitoring and Reporting Sections.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds.

Pile driving will generate underwater
noise that potentially could result in
disturbance to marine mammals
swimming by the project area.
Transmission loss (TL) underwater is
the decrease in acoustic intensity as an
acoustic pressure wave propagates out
from a source until the source becomes
indistinguishable from ambient sound.

TL parameters vary with frequency,
temperature, sea conditions, current,
source and receiver depth, water depth,
water chemistry, and bottom
composition and topography. A
standard sound propagation model, the
Practical Spreading Loss model, was
used to estimate the range from pile
driving activity to various expected
SPLs at potential project structures. This
model follows a geometric propagation
loss based on the distance from the
driven pile, resulting in a 4.5 dB
reduction in level for each doubling of
distance from the source. In this model,
the SPL at some distance away from the
source (e.g., driven pile) is governed by
a measured source level, minus the TL
of the energy as it dissipates with
distance. The TL equation is:
TL = 1510g10[Rl/H2)
Where:
TL is the transmission loss in dB,
R, is the distance of the modeled SPL from
the driven pile, and

R; is the distance from the driven pile of the
initial measurement.

The degree to which underwater noise
propagates away from a noise source is
dependent on a variety of factors, most
notably by the water bathymetry and
presence or absence of reflective or
absorptive conditions including the sea
surface and sediment type. The TL

model described above was used to
calculate the expected noise
propagation from both impact and
vibratory pile driving, using
representative source levels to estimate
the harassment zone or area exceeding
specified noise criteria.

Source Levels

Sound source levels from the PTST
project site were not available.
Therefore, literature values published
for projects similar to the PTST project
were used to estimate the amount of
sound (RMS SPL) that could potentially
be produced. The PTST Project will use
round, 36-inch-diameter, hollow steel
piles and 28-inch wide sheet piles. Data
reported in the Compendium of Pile
Driving Sound Data (Caltrans 2015) for
similar piles size and types are shown
in Table 4. The use of an encased bubble
curtain is expected to reduce sound
levels by 10 dB (NAVFAC 2014, ICF
Jones and Stokes 2009). Using data from
previous projects (Caltrans 2015) and
the amount of sound reduction expected
from each of the sound mitigation
methods, we estimated the peak noise
level (SPLpeak), the root mean squared
sound pressure level (RMS SPL), and
the single strike sound exposure level
(sSEL) for each pile driving scenario of
the PTST project (Table 4).

TABLE 4—THE SOUND LEVELS (dB PEAK, dB RMS, AND dB SSEL) EXPECTED TO BE GENERATED BY

EACH HAMMER TYPE/MITIGATION

Estimated Estimated Estimated
eak noise cumulative Estimated single strike Relevant piles at
Type of pile Hammer type P level sound pressure level sound the PTST Pile function
(dB peak) exposure level (dB RMS) exposure level project
P (dB cSEL) (dB sSEL)
36-inch Steel Pipe ....... Impacta .......ccoceeienne 210 NA 193 183 | Battered ................ Mooring dolphins.
36-inch Steel Pipe ....... Impact with Bubble 200 NA 183 173 | Plumb ......cceeeee Mooring dolphins and
Curtain®. Temporary Pier.
24-inch AZ Sheet ........ Vibratory © .......cccccevuenee. 182 NA 154 165 | Sheet ... Containment Structure.
36-inch Steel Pipe and | Impact w/Bubble Cur- 200 NA 186 183 | Plumb ....cccveie Mooring Dolphins,
24-inch AZ Sheet tain at PI 1 and PI Temporary Pier.
Pile. 24,
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TABLE 4—THE SOUND LEVELS (dB PEAK, dB RMS, AND dB SSEL) EXPECTED TO BE GENERATED BY—Continued

EACH HAMMER TYPE/MITIGATION

: Estimated Estimated
Eeséi(m:éiesde cumulative Estimated single strike Relevant piles at
Type of pile Hammer type P level sound pressure level sound the PTST Pile function
(dB peak) exposure level (dB RMS) exposure level project
P (dB cSEL) (dB sSEL)
36-inch Steel Pipe and | Impact w/Bubble Cur- 200 NA 183 183 | Plumb and Sheet Mooring Dolphins,
24-inch AZ Sheet tain at PI 1 and Vi- Containment Struc-
Pile. bratory at Pl 2. ture.
36-inch Steel Pipe and | Vibratory at PI 1 and 200 NA 183 183 | Plumb and Sheet Mooring Dolphins and
24-inch AZ Sheet Impact w/Bubble Containment Struc-
Pile. Curtain at Pl 2. ture.

aExamples from Caltrans 2015. These examples were the loudest provided in the Caltrans 2015 compendium for 36-inch-diameter hollow steel piles and in the
Proxy Source Sound Levels and Potential Bubble Curtain Attenuation for Acoustic Modeling of nearshore marine Pile Driving at Navy Installations in Puget Sound

(NAVFAC 2014).

b Estimates of sound produced from impact that use sound mitigation measures were developed by subtracting 10 dB for an encased bubble curtain (ICF Jones
and Stokes 2009, NAVFAC 2014). A 10-dB reduction in sound for this sound mitigation method is the minimum that may be expected and, therefore, represents a

conservative estimate in sound reduction.

¢ Example from NAVFAC 2017. Average 1-second and 10-second Broadband RMS SPL (dB re 1 pPa) for Vibratory Pile-Driving normalized to 10 meters at JEB Lit-

tle Creek.

dSimultaneous pile driving were determined by applying the rules of dB addition outlined in the Biological Assessment Advanced Training Manual Version 4-2017

(WSDOT 2017).

When NMFS’s Technical Guidance
(2016) was published, in recognition of
the fact that ensonified area/volume
could be more technically challenging
to predict because of the duration
component in the new thresholds, we
developed a User Spreadsheet that
includes tools to help predict a simple
isopleth that can be used in conjunction
with marine mammal density or
occurrence to help predict takes. We
note that because of some of the
assumptions included in the methods
used for these tools, we anticipate that
isopleths produced are typically going
to be overestimates of some degree,
which will result in some degree of
overestimate of Level A take. However,
these tools offer the best way to predict
appropriate isopleths when more
sophisticated 3D modeling methods are
not available, and NMFS continues to
develop ways to quantitatively refine
these tools, and will qualitatively
address the output where appropriate.
For stationary sources, NMFS’s User

Spreadsheet predicts the closest
distance at which, if a marine mammal
remained at that distance the whole
duration of the activity, it would not
incur PTS. Inputs used in the User
Spreadsheet, and the resulting isopleths
are reported below.

The Impact Pile Driving (Stationary
Source: Impulsive, Intermittent) (Sheet
E.1) spreadsheet provided by NOAA
Fisheries requires inputs for assorted
variables which are shown in Table 4.
RMS SPL’s for simultaneous pile
driving were determined using the rules
for dB addition (WSDOT 2017). The
expected number of steel piles driven
during a 24-hour period would be a
maximum of eight for plumb piles and
three for battered piles for each portal
island. Practical spreading was assumed
(15logR) and a pulse duration of 0.1
seconds utilized. The distance from the
source where the literature based RMS
SPL was 10 meters while the number of
strikes per pile was 1,000. Model
outputs delineating PTS isopleths are

provided in Table 6 assuming impact
installation of three battered round steel
piles per day and eight plumb round
steel piles per day as well as vibratory
installation of up to eight sheets per day
over eight hours.

The Optional User Spreadsheet for
vibratory pile driving (non-impulsive,
stationary, continuous) (Sheet A)
requires inputs for the sound pressure
level of the source (dB RMS SPL), the
expected activity duration in hours
during per 24-hour period, the
propagation of the sound and the
distance from the source at which the
sound pressure level was measured.
Calculations also assumed that the
expected activity level duration would
be eight hours per Portal Island per 24-
hour period. Practical spreading was
assumed and the measured distance
from the sound source was 10 meters.

The inputs from Table 5 determined
isopleths where PTS from underwater
sound during impact and vibratory
driving as shown in Table 6.

TABLE 5—INPUTS FOR DETERMINING DISTANCES TO CUMULATIVE PTS THRESHOLDS

E.1: Impact pile driving
(stationary source:
impulsive, intermittent)

Spreadsheet tab used

E.1: Impact pile driving
(stationary source:
impulsive, intermittent)

A: Stationary source:
non-impulsive,
continuous

E.1: Impact pile driving
(stationary source:
impulsive, intermittent)

E.1: Impact pile driving
(stationary source:
impulsive, intermittent

Pile Type and Hammer
Type.

36-in steel impact (bat-
tered pile).

Source Level (RMS SPL)

Weighting Factor Adjust-
ment (kHz).

Number of strikes in 1 h 1,000
OR number of strikes
per pile.

Activity Duration (h) within | 3 steel piles ...................
24-h period OR number
of piles per day.

Propagation (xLogR) ....... 15 e

Distance of source level 10 i,
measurement (meters).

Pulse Duration (seconds) | 0.1 .....cccoviirieninieeienenns

36-in steel impact w/bub-
ble curtain (plumb pile).

28-in sheet vibratory

1,000 .ooeeeiieie e NA L
8 steel piles ......ccceevinene 8 hours/8 sheets .............
15 e 15 e
10 e 10 e
0.1 e NA L

36-in steel impact w/bub-
ble curtain at P1 and
P2 (plumb piles).

36-in steel impact w/bub-
ble curtain at P1
(plumb pile) and sheet
pile vibratory at P2.
183.

2.
1,000 ooiiieeeeeeeee 1,000.
8 steel piles per portal is- | 8 steel piles.
land.
15 15.
10 o, 10.
0.1 L 0.1.




Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

18791

TABLE 6—RADIAL DISTANCE (METERS) FROM PILE DRIVEN FROM PORTAL ISLAND 1 (Pl 1) AND PORTAL ISLAND 2 (PI 2)

TO PTS ISOPLETHS *

Low-frequency Mid-frequency High-frequency Phocit;j:1 Aoplicable il h
cetaceans cetaceans cetaceans innipeds icable piles in the
Hammer type pinmp PPIETST project
Island 1 | Island 2 | Island 1 | Island 2 | Island 1 | Island 2 | Island 1 | Island 2

Impact (battered) at PI 1 OR PI 2 ..... 2,077.2 2,077.2 73.9 73.9 2,474.3 | 2,474.3 1,111.6 1,111.6 | Battered Piles for Mooring Dolphins.

Impact with Bubble Curtain (plumb) 860.6 860.6 30.6 30.6 | 1,025.1 1,025.1 460.5 460.5 | Plumb Piles for Temporary Pier and
at Pl 1 OR PI 2. Mooring Dolphins.

Vibratory ......ocecevineeiiniees s 9.3 9.3 0.8 0.8 13.8 13.8 5.7 5.7 | Sheet Piles for Containment.

Impact w/Bubble Curtain (plumb) si- | 1,363.9 | 1,363.9 48.5 485 | 1,624.7 | 1,624.7 729.9 729.9 | Plumb Piles for temporary pier.
multaneous at Pl 1 and Pl 2.

Impact w/Bubble Curtain (plumb) si- 860.6 9.3 30.6 0.8 | 1,025.1 13.8 460.5 5.7 | Plumb Piles for Temporary Pier and
multaneous at Pl 1 and Vibratory Mooring Dolphins; Sheet Pile for
at Pl 2. Containment.

Vibratory at Pl 1 and Impact w/Bub- 9.3 860.6 0.8 30.6 13.8 | 1,025.1 5.7 460.5 | Plumb Piles for temporary pier and
ble Curtain (plumb) at Pl 2 Simul- Mooring Dolphins; Sheet Pile for
taneous. Containment.

* Distances based on up to 3 battered round steel piles per day, 8 plumb round steel piles per day, and up to 8 sheets per day over 8 hours.

Table 7 shows the radial distance to
Level B isopleths and Table 8 shows the
areas of ensonified Level B zones

associated with each of the planned
driving scenarios.

TABLE 7—RADIAL DISTANCE (METERS) FROM PILE DRIVEN TO LEVEL B ISOPLETHS FOR CETACEANS AND PINNIPEDS

Raqiggdistance/(m)

: impact : .

Hearing group()dséo)und threshold Hammer type driving scenario 120 (S/ib%tor)y) Applg:_?gl_cre S:I(;(Secl:? the

Island 1 Island 2
PTS Isopleth to threshold (meters) ... | Impact (battered) .........ccccoceverienncne 1,584.9 1,584.9 | Battered Piles for Mooring Dolphins.
PTS Isopleth to threshold (meters) ... | Impact with Bubble Curtain .............. 341.5 341.5 | Plumb Piles for Temporary Pier and
Mooring Dolphins.
PTS Isopleth to threshold (meters) ... | Vibratory .......ccccccvoiiveiienniiiieen. 1,847.8 1,847.8 | Sheet Piles for Containment.
PTS Isopleth to threshold (meters) ... | Impact w/Bubble Curtain (plumb) at 541.2 541.2 | Plumb Piles for temporary pier.
Pl 1 and PI 2 simultaneous.

PTS Isopleth to threshold (meters) ... | Impact w/Bubble Curtain (plumb) at 341.5 1,847.8 | Plumb Piles for Temporary Pier and
Pl 1 and Vibratory at Pl 2 simulta- Mooring Dolphins; Sheet Pile for
neous. Containment.

PTS Isopleth to threshold (meters) ... | Vibratory at Pl 1 and Impact w/Bub- 1,847.8 341.5 | Plumb Piles for temporary pier and
ble Curtain (plumb) at Pl 2 simul- Mooring Dolphins; Sheet Pile for
taneous. Containment.

TABLE 8—LEVEL B AREAS (km?) FOR

ALL PILE DRIVING SCENARIOS
PLANNED FOR USE DURING PTST
PROJECT

Zone

Scenario size

(km2)
Impact Plumb ........ccoocvveiiiieees 0.45
Impact Simultaneous Plumb . 2.08
Impact Battered ................... 8.27
Vibratory Sheet ........ccocovveiiiiinicne 12.27

Simultaneous Vibratory Sheet and

Impact Plumb ........ccccoooviiniiis 12.27

To calculate level B disturbance zones
for airborne noise from pile driving, the

spherical spreading loss equation
(20LogR) was used to determine the
Level B zones. The airborne noise
threshold for behavioral harassment for
all pinnipeds, except harbor seals, is
100 dB RMS re 20 uPa (unweighted) and
for harbor seals is 90 dB RMS re 20 puPa
(unweighted).

Literature estimates were used to
estimate the amount of in-air sound
produced from driving a pile above the
MHW line (Laughlin 2010a,b). Hollow
steel piles that were 30 inches in
diameter were used as a close proxy to
the 36-inch-diameter hollow steel piles
that will be driven at the PTST project.
AZ 24-inch sheet pile was used as a

proxy for the sheet pile to be driven
during the PTST Project (Table 9). Using
the spherical spreading loss model with
these estimates, Level B isopleths were
estimated as shown below in Table 9.
Note that the take estimates for
pinnipeds were based on surveys which
included counts of hauled out animals.
Therefore, to avoid double counting,
airborne exposures are not evaluated
further for purposes of estimating take
under the proposed IHA. During any
upland pile driving before issuance of
the IHA, however, shutdown will occur
whenever pinnipeds enter into the Level
B zones as depicted below to avoid
unauthorized take.

TABLE 9—RADIAL DISTANCE (METERS) FROM PILE DRIVEN ABOVE MHW TO LEVEL B SOUND THRESHOLDS FOR HARBOR

SEALS AND GRAY SEALS

Level A Level B harassment zone
Source Sound level harazz?]rgent (m)
(m) Harbor Seals Gray Seals
Impact Hammer 36-inch Pile .........ccccceevinnees 110 dBisseq at 15ma ..., N/A 150 47
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TABLE 9—RADIAL DISTANCE (METERS) FROM PILE DRIVEN ABOVE MHW TO LEVEL B SOUND THRESHOLDS FOR HARBOR

SEALS AND GRAY SEALS—Continued

Level A Level B harassment zone
Source Sound level hari(s;rgent (m)
(m) Harbor Seals Gray Seals
Vibratory Hammer Assumed equivalent to 24- | 92 dBisseq at 15mM ..eoocieiiiiiiiiciiiieeee N/A 19 6
in sheet.

alaughlin 2010a,b as cited in City of Unalaska 2016 IHA for Unalaska Marine Center.

Marine Mammal Occurrence

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.

Humpback whales are relatively rare
in the Chesapeake Bay but may be found
within or near the Chesapeake Bay at
any time of the year. Between 1998 and
2014, 11 humpback whale stranding
were reported within the Chesapeake
Bay (Barco and Swingle 2014).
Strandings occurred in all seasons, but
were most common in the spring. There
is no existing density data for this
species within or near the Chesapeake
Bay. Populations in the mid-Atlantic
have been estimated for humpback
whales off the coast of New Jersey with
a density of 0.000130 per square
kilometer (Whitt et al., 2015). A similar
density may be expected off the coast of
Virginia.

Bottlenose dolphins are abundant
along the Virginia coast and within the
Chesapeake Bay and can be seen seen
annually in Virginia from May through
October. Approximately 65 strandings
are reported each year (Barco and
Swingle 2014). Stranded bottlenose
dolphins have been recorded as far
north as the Potomac River in the
Chesapeake Bay (Blaylock 1985). A 2016
Navy report on the occurrence,
distribution, and density of marine
mammals near Naval Station Norfolk
and Virginia Beach, Virginia provides
seasonal densities of bottlenose
dolphins for inshore areas in the
vicinity of the project area (Engelhaupt
et al., 2016) (Table 10).

There is little data on the occurrence
of harbor porpoises in the Chesapeake
Bay. Harbor porpoises are the second
most common marine mammal to strand
in Virginia waters with 58 reported
strandings between 2007 through 2016.
Unlike bottlenose dolphins, harbor
porpoises are found in Virginia in the
cooler months, primarily late winter and
early spring, and they strand primarily
on ocean facing beaches (Barco et al.,
2017).

Harbor seals are the most common
seal in Virginia (Barco and Swingle
2014). They can be seen resting on the

rocks around the portal islands of the
CBBT from December through April.
They are unlikely to occur in the project
area in the summer and early fall.
Survey data for in-water and hauled out
harbor seals was collected by the United
States Navy at the CBBT portal islands
from 2014 through 2016 (Rees et al.,
2016) (Table 12). Surveys reported 112
harbor seals in the 2014/2015 season
and 184 harbor seals during the 2015/
2016 season. (Rees et al., 2016).

Gray seals are uncommon in Virginia
and the Chesapeake Bay with only 15
gray seal strandings documented in
Virginia from 1988-2013 (Barco and
Swingle 2014). They are rarely found
resting on the rocks around the portal
islands of the CBBT from December
through April alongside harbor seals.
Observation surveys conducted by the
Navy at the CBBT portal islands
recorded one gray seal in each of the
2014/2015 and 2015/2016 seasons (Rees
et al., 2016).

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

The following assumptions are made
when estimating potential incidences of
take:

e All marine mammal individuals
potentially available are assumed to be
present within the relevant area, and
thus incidentally taken;

e An individual can only be taken
once during a 24-h period;

e Exposures to sound levels at or
above the relevant thresholds equate to
take, as defined by the MMPA.

Humpback Whale

As noted previously, humpback
whales are rare in the Chesapeake Bay,
although they do occur. Density off of
the coast of New Jersey, and presumably
Virginia and Maryland, is extremely low
(0.00013 animals/km2). Because density
is extremely low, the CTJV is requesting
and NMFS is proposing one Level B
take every two months for the duration
of in-water pile driving activities. Pile
driving activities are expected to occur
over a 10-month period. Therefore, a

total of 5 Level B takes of humpback
whales is proposed by NMFS.

Bottlenose Dolphin

Total number of takes for bottlenose
dolphin were calculated using the
seasonal density described above
(individuals/km?/day) of animals within
the inshore study area at the mouth of
the Chesapeake Bay (Englehaupt et al.,
2016). Project specific dolphin densities
were calculated within the respective
Level B harassment zone and season.
Densities were then used to calculate
the seasonal takes based on the number
and type of pile driving days per season.
For example, the density of dolphins in
summer months is assumed to be 3.55
dolphins/km2 * 2.08 km? (harassment
zone for Simultaneous Plumb Pile
driving as shown in Table 8) = 7.38
dolphins/km? per day in summer as
shown in Table 11. This density was
then multiplied by number of
simultaneous plumb pile driving days to
provide takes for that season (e.g. 7.38
dolphins/km2 * 24 days = 177 estimated
summer exposures from simultaneous
plumb pile driving). The sum of the
anticipated number of seasonal takes
resulted in 3,708 estimated exposures as
shown in Table 10 split among three
stocks. There is insufficient information
to apportion the takes precisely to the
three stocks present in the area. Given
that members of the NNCES stock are
thought to occur in or near the Bay in
very small numbers, and only during
July and August, we will conservatively
assume that no more than 100 of the
takes will be from this stock. Most
animals from this stock spend the
summer months in Pamlico Sound and
the range of species extends as far south
as Beaufort, NC. In colder months,
animals are thought to go no farther
north than Pamlico Sound. Since
members of the southern migratory
coastal and northern migratory coastal
stocks are known to occur in or near the
Bay in greater numbers, we will
conservatively assuming that no more
than half of the remaining animals
(1,804) will accrue to either of these
stocks.). The largest level B zone for
mid-frequency cetaceans occurs during
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vibratory driving and extends out
1,847.8 meters. The largest Level A
isopleth is 73.9 meters and would occur

during installation of three battered
piles on a single day. NMFS proposes a

shutdown zone that extends 200 m, so
no Level A take is proposed.

TABLE 10—SUMMARY OF INFORMATION USED TO CALCULATE BOTTLENOSE DOLPHIN EXPOSURES

Density Estimated Total number
Season (individuals number of pile | of requested

per km2) driving days takes
Summer 2018 3.55 45 879
Fall 2018 ........... 3.88 77 2,242
Winter 2019 0.63 70 464
Spring 2019 1.00 10 123
TOMAL <o e e | eesee e | seseesaee e 3,708

TABLE 11—SEASONAL DAILY TAKE BY DRIVING SCENARIO (SEASONAL DENSITY * SCENARIO ZONE SIZE) AND ESTIMATED

NUMBER OF DRIVING DAYS PER SEASON

Impact Simultaneous
Impact plumb : Impact batter Vibratory sheet vibratory sheet :
Season daily take Iﬁ'mg'gaa'}'faotl‘;ske daily take daily take and impact Ngrr;:/li):r ggpéle
(days/season) p(da s/seayson) (days/season) (days/season) plumb daily take g cay
Y (days/season)
SUMMEr ..oocvveiieeieecee e 1.61 (0) 7.38 (24) 29.37 (15) 43.55 (6) 43.55 (0) 45
Fall e 1.76 (0) 8.06 (36) 32.10 (0) 47.60 (41) 47.60 (0) 77
WINEEr ..ocvoeeeeeeeeeeeeens 0.28 (0) 1.31 (12) 5.21 (0) 7.73 (34) 7.73 (24) 70
SPriNG wovvveeeeeeeee e 0.45 (0) 2.08 (0) 8.27 (0) 12.27 (9) 12.27 (1) 10
Harbor Porpoise Harbor Seal harbor seals (Table 12). The largest level

Little is known about the abundance
of arbor porpoises in the Chesapeake
Bay. A recent survey of the Maryland
Wind Energy Area found that porpoises
occur frequently offshore January to
May (Wingfield et al., 2017). This
finding reflects the pattern of winter and
spring strandings in the mid-Atlantic.
NMFS will assume that there is a
porpoise sighting once during every two
months of operations. That would
equate to five sightings over ten months.
Assuming an average group size of two
results in a total estimated take of 10
porpoises. Harbor porpoises are
members of the high-frequency hearing
group which would have Level A
isopleths as large of 2,474 meters during
impact installation of three battered
piles per day. Given the relatively large
Level A zones during impact driving,
NMFS proposes to authorize the take of
4 porpoises by Level A take and 6 by
Level B take.

The number of harbor seals expected
to be present in the PTST project area
was estimated using survey data for in-
water and hauled out seals collected by
the United States Navy at the portal
islands from 2014 through 2016 (Rees et
al., 2016). The survey data were used to
estimate the number of seals observed
per hour for the months of January—May
and October-December between 2014
and 2016. Seal density data are in the
format of seal per unit time. Therefore,
potential seal exposures were calculated
as total number of potential seals per
pile driving day (8 hours) multiplied by
the number of pile driving days per
month. For example, in November seal
density data are reported at 0.1 seals per
hour, within an 8-hour work day there
may be 0.8 seals * 27 work days in
November, resulting in 22 seal takes.
The anticipated numbers of monthly
exposures were summed. NMFS
proposes to authorize the take of 7,537

B zone would occur during vibratory
driving and extends out 1,847.8 meters
from the sound source. The largest Level
A isopleth is 1,111.6 meters which
would occur during impact installation
of three battered piles. The smallest
Level A zone during impact driving is
115 meters which would occur when a
single steel pile is impact driven at the
same time that vibratory driving of sheet
piles is occurring. NMFS proposes a
shutdown zone for harbor seals of 50
meters since seals are common in the
project area and are known to approach
the shoreline. A larger shutdown zone
would likely result in multiple
shutdowns and impede the project
schedule. NMFS will assume that 20
percent of the exposed seals will occur
within the Level A zone specified for a
given scenario. Therefore, NMFS
proposes to authorize the Level A take
of 1,507 and Level B take of 6,030
harbor seals.

TABLE 12—CALCULATION OF THE NUMBER OF HARBOR SEAL EXPOSURES

Month

Total pile
Estimated driving days Total number
seals per per month of requested
work day (includes takes
upland driving)

June 2018
July 2018
August 2018 ..........
September 2018

Seals not expected to be present.
Seals not expected to be present.
Seals not expected to be present.
Seals not expected to be present.
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TABLE 12—CALCULATION OF THE NUMBER OF HARBOR SEAL EXPOSURES—Continued

Total pile
Estimated driving days Total number
Month seals per per month of requested
work day (includes takes
upland driving)

10 o3 (o oYY = 0 I OSSP Seals not expected to be present.
[0 V7=T 001 o= g2 0 PRSP 0.8 27 22
December 2018 .. 20.8 24 499
January 2019 ...... 48 42 2,016
February 2019 .... 96 42 4,032
LY =T (o o 2 0 PP 88 10 968
Gray Seals islands from 2014 through 2016 (Rees et take of 67 gray seals by Level B

al., 2016). Potential gray seal exposures
were calculated as the number of
potential seals per pile driving day (8
hours) multiplied by the number of pile
driving days per month. The anticipated
numbers of monthly exposures as
shown in Table 13 were summed.
Therefore, NMFS proposes to authorize

The number of gray seals potentially
exposed to Level B harassment in the
project area was calculated using the
same methodology was used to estimate
harbor seal exposures. Survey data
recording gray seal observations was
collected by the U.S. Navy at the portal

harassment. The Level A isopleths for
gray seals are identical to those for
harbor seals. Similarly, with a shutdown
zone of 50 meters, NMFS proposes to
authorize the Level A take of 20 percent
of gray seals. Therefore, NMFS proposes
to authorize the Level A take of 13 and
Level B take of 54 gray seals.

TABLE 13—CALCULATION FOR THE NUMBER OF GRAY SEAL EXPOSURES

Month

Total pile
Estimated driving days
seals per per month Hat;t;ﬁggeal
work day (includes
upland driving)

June 2018
July 2018
August 2018
September 2018 .
October 2018

Seals not expected to be present.
Seals not expected to be present.
Seals not expected to be present.
Seals not expected to be present.
Seals not expected to be present.

NOVEMDEE 2018 ...t et e st e b e sr e et e s e e san e sne e 0 27 0
December 2018 ... s 0 24 0
January 2019 ...... 0 42 0
February 2019 .... 1.6 42 67
MAICH 2019 <.t h et h e bt n et e 0 11 0
Table 14 provides a summary of well as the percentage of a stock or
proposed authorized Level B takes as population proposed for take.
TABLE 14—PROPOSED AUTHORIZED TAKE AND PERCENTAGE OF STOCK OR POPULATION
Proposed Proposed
Species Stock auth%rized auth%rized Perfetnt
Level A takes | Level B takes population
Humpback whale ... Gulf of Maine ........ccoocevevienciiiiecciee 5 0.61
Bottlenose dolphin WNA Coastal, Northern Migratory ... 1,804 16
WNA Coastal, Southern Migratory ... 1,804 20
NNCES ..o 100 12
Harbor porpoise ........cccoceeriiciiiieiieeiecee Gulf of Maine/Bay of Fundy ... 6 <0.01
Harbor seal .. Western North Atlantic .... 6,030 10
Gray S€al .....cocceeviiiiiiiiie Western North Atlantic ..........c.cccoeeiiinncnen. 54 <0.01

Proposed Mitigation the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for

certain subsistence uses (latter not

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting

applicable for this action). NMFS
regulations require applicants for
incidental take authorizations to include
information about the availability and

feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
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of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned) the likelihood
of effective implementation (probability
implemented as planned); and

(2) the practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The following mitigation measures are
proposed in the IHA:

e Pile Driving Delay/Shutdown
Zone—For in-water heavy machinery
work (using, e.g., standard barges, tug
boats, barge-mounted excavators, or
clamshell equipment used to place or
remove material), a minimum 10 meters

shutdown zone shall be implemented. If
a marine mammal comes within 10
meters of such operations, operations
shall cease and vessels shall reduce
speed to the minimum level required to
maintain steerage and safe working
conditions. This type of work could
include (but is not limited to) the
following activities: (1) Vibratory pile
driving; (2) movement of the barge to
the pile location; (3) positioning of the
pile on the substrate via a crane (i.e.,
stabbing the pile); or (4) removal of the
pile from the water column/substrate
via a crane (i.e., deadpull).

e Non-authorized Take Prohibited—If
a species for which authorization has
not been granted (e.g., North Atlantic
right whale, fin whale, harbor porpoise)
or a species for which authorization has
been granted but the authorized takes
are met, is observed approaching or
within the Level B Isopleth, pile driving
and removal activities must shut down
immediately using delay and shut-down
procedures. Activities must not resume
until the animal has been confirmed to
have left the area or an observation time
period of 15 minutes has elapsed.

e Use of Impact Installation—During
pile installation of hollow steel piles, an
impact hammer rather than a vibratory
hammer will be used to reduce the
duration of pile driving decrease the
Z0I for marine mammals.

o Cushion Blocks—Use of cushion
blocks will be required during impact
installation. Cushion blocks reduce
source levels and, by association,
received levels, although exact
decreases in sound levels are unknown.

e Use of Bubble Curtain—An encased
bubble curtain will be used for impact

installation of plumb round piles at
water depths greater than 3 m (10 ft).
Bubble curtains will not function
effectively in shallower depths.

e Soft-Start—The use of a soft start
procedure is believed to provide
additional protection to marine
mammals by warning or providing a
chance to leave the area prior to the
hammer operating at full capacity, and
typically involves a requirement to
initiate sound from the hammer at
reduced energy followed by a waiting
period. A soft-start procedure will be
used for impact pile driving at the
beginning of each day’s in-water pile
driving or any time impact pile driving
has ceased for more than 30 minutes.
The CTJV will start the bubble curtain
prior to the initiation of impact pile
driving. The contractor will provide an
initial set of strikes from the impact
hammer at reduced energy, followed by
a 30-second waiting period, then two
subsequent sets.

e Establishment of Additional
Shutdown Zones and Monitoring
Zones—For all impact and vibratory
pile driving shutdown and monitoring
zones will be established and
monitored.

e CTJV will establish a shutdown
zone of 200 meters for common
dolphins and harbor porpoises and 50
meters for harbor and gray seals. The
shutdown zones for humpback whales
are depicted in Table 16.

¢ For all impact and vibratory pile
driving shutdown and monitoring zones
will be established and monitored.
Level B zones are shown in Table 15.

TABLE 15—RADIAL DISTANCE (METERS) FROM PILE DRIVEN TO LEVEL B ISOPLETHS FOR CETACEANS AND PINNIPEDS

Radial distance
Hammer type driving scenario (m)
Island 1 Island 2
Lo gToF= o A (o= L1 (=T (=T ) T USSP PP PP PPPPPRN 1,585 1,585
Impact with Bubble Curtain ... 350 350
RV o] 2= L] TP 1,850 1,850
Impact w/Bubble Curtain (plumb) at Pl 1 and Pl 2 SIMUtANEOUS ...........cccoiieiiiiiierieeeeceee e 540 540
Impact w/Bubble Curtain (plumb) at Pl 1 and Vibratory at Pl 2 simultaneous .... 340 1,850
Vibratory at Pl 1 and Impact w/Bubble Curtain (plumb) at Pl 2 SImUultaneous ...........ccccceieiirieienicieneceeseeeene 1,850 340

e The Level A zones will depend on
the number of piles driven and the
presence of marine mammals per 24-
hour period. Up to 3 battered piles or 8
plumb steel piles will be driven per 24-
hour period using the following
adaptive monitoring approach.
Monitoring will begin each day using
the three-pile Level A zone for battered
piles (or eight-pile zone for plumb
piles). If after the first pile is driven, no

marine mammals have been observed in
the Level A zone, then the Level A zone
will reduce to the two-pile zone. If no
marine mammals are observed within
the two-pile shutdown zone during the
driving of the second pile, then the
Level A zone will reduce to the one-pile
zone. However, if a mammal is observed
approaching or entering the three-pile
Level A zone during the driving of the
first pile, then the three-pile Level A

zone will be monitored for the
remainder of pile driving activities for
that day. Likewise, if a marine mammal
is observed within the two-pile but not
the three-pile Level A zone, then the
two-pile Level A zone will be monitored
for the remainder of pile driving
activities for that day. The same
protocol will be followed for installation
of up to 8 plumb piles per day.
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The Level A isopleths for all
authorized species are shown in Table

16. Isopeths associated with low-
frequency cetaceans will signify

shutdown zones.for humpback and fin

whales.

TABLE 16—RADIAL DISTANCE (METERS) FROM PILE DRIVEN TO PTS ZONES FOR CETACEANS AND PHOCID PINNIPEDS
FOR SCENARIOS INVOLVING IMPACT HAMMER

| dSimuItanegus
mpact riving—vibra-
] ) Impact har‘lnnr1npearc\5vith hammper with tory %_ammer
Class of marine mammals Piles per day hammer bubble curtain bubble curtain and impact
(battered pile) (plumb pile) simultaneous hammer with
p P (plumb pile) bubble curtain
(plumb pile)
Low-Frequency Cetaceans™ ..........ccccevoveeneirieeinieeniieeseeenen 8 N/A 860.6 1,363 860.6
7 N/A 787.3 1,247 787.3
6 N/A 710.4 1,125 710.4
5 N/A 629.1 997 629.1
4 N/A 542.1 859 542.1
3 2,077.2 447.5 709 447.5
2 1,585.2 341.5 541 341.5
1 998.6 215.1 341 215.1
Mid-Frequency Cetaceans ...........ccocevcueeneiiieeineeeeesee e 8 N/A 30.6 48 30.6
7 N/A 28.0 44 28.0
6 N/A 25.3 40 25.3
5 N/A 22.4 35 22.4
4 N/A 19.3 30 19.3
3 73.9 15.9 25 15.9
2 56.4 121 19 121
1 35.5 7.7 121 7.7
High Frequency Cetaceans ..........ccoccvceeniiiieinienieeseeeee 8 N/A 1,025.1 1,624 1,025.1
7 N/A 937.8 1,4861 937.8
6 N/A 846.2 1,341 846.2
5 N/A 749.4 1,187 749.4
4 N/A 645.8 1,023 645.8
3 2,474.3 533.1 844 533.1
2 1,888.3 406.8 644 406.8
1 1,189.5 256.3 406 256.3
Phocid PINNIPEAS ........cccviiriiiieecece e 8 N/A 460.5 729 460.5
7 N/A 412.3 667 412.3
6 N/A 380.2 602 380.2
5 N/A 336.7 533 336.7
4 N/A 290.1 459 290.1
3 1,111.6 239.5 379 239.5
2 848.3 182.8 289 182.8
1 534.4 1151 182 1151

*These isopleths serve as shutdown zones for all large whales, including humpback and fin whales.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMFS has preliminarily determined
that the proposed mitigation measures
provide the means effecting the least
practicable impact on the affected
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth,
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104(a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge

of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the proposed action area.
Effective reporting is critical both to
compliance as well as ensuring that the
most value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

¢ Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density).

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient

noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas).

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors.

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks.

e Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat).

e Mitigation and monitoring
effectiveness.
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Visual Monitoring

The following visual monitoring
measures are proposed in the THA:

e Pre-activity monitoring shall take
place from 30 minutes prior to initiation
of pile driving activity and post-activity
monitoring shall continue through 30
minutes post-completion of pile driving
activity. Pile driving may commence at
the end of the 30-minute pre-activity
monitoring period, provided observers
have determined that the shutdown
zone is clear of marine mammals, which
includes delaying start of pile driving
activities if a marine mammal is sighted
in the zone.

e If a marine mammal approaches or
enters the shutdown zone during
activities or pre-activity monitoring, all
pile driving activities at that location
shall be halted or delayed, respectively.
If pile driving is halted or delayed due
to the presence of a marine mammal, the
activity may not resume or commence
until either the animal has voluntarily
left and been visually confirmed beyond
the shutdown zone and 15 minutes have
passed without re-detection of the
animal. Pile driving activities include
the time to install or remove a single
pile or series of piles, as long as the time
elapsed between uses of the pile driving
equipment is no more than thirty
minutes.

¢ Monitoring distances, in accordance
with the identified shutdown zones,
Level A zones and Level B zones, will
be determined by using a range finder,
scope, hand-held global positioning
system (GPS) device or landmarks with
known distances from the monitoring
positions.

e Monitoring locations will be based
on land both at Portal Island No. 1 and
Portal Island No. 2 during simultaneous
driving. During non-simultaneous a
single monitoring location will be
identified on the Portal Island with pile
driving activity.

e Monitoring will be continuous
unless the contractor takes a break
longer than 2 hours from active pile and
sheet pile driving, in which case,
monitoring will be required 30 minutes
prior to restarting pile installation.

¢ If marine mammals are observed,
their location within the zones, and
their reaction (if any) to pile activities
will be documented.

o If weather or sea conditions restrict
the observer’s ability to observe, or
become unsafe, pile installation will be
suspended until conditions allow for
monitoring to resume.

¢ For in-water pile driving, under
conditions of fog or poor visibility that
might obscure the presence of a marine
mammal within the shutdown zone, the

pile in progress will be completed and
then pile driving suspended until
visibility conditions improve.

¢ Monitoring of pile driving shall be
conducted by qualified PSOs (see
below), who shall have no other
assigned tasks during monitoring
periods. CVTJV shall adhere to the
following conditions when selecting
observers:

(1) Independent PSOs shall be used
(i.e., not construction personnel).

(2) At least one PSO must have prior
experience working as a marine
mammal observer during construction
activities.

(3) Other PSOs may substitute
education (degree in biological science
or related field) or training for
experience.

(4) CTJV shall submit PSO CVs for
approval by NMFS.

e CTJV will ensure that observers
have the following additional
qualifications:

(1) Ability to conduct field
observations and collect data according
to assigned protocols.

(2) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors.

(3) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations.

(4) Writing skills sufficient to prepare
a report of observations including but
not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior.

(5) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

A draft marine mammal monitoring
report would be submitted to NMFS
within 90 days after the completion of
pile driving and removal activities. It
will include an overall description of
work completed, a narrative regarding
marine mammal sightings, and
associated marine mammal observation
data sheets. Specifically, the report must
include:

¢ Date and time that monitored
activity begins or ends;

e Construction activities occurring
during each observation period;

¢ Deviation from initial proposal in
pile numbers, pile types, average
driving times, etc.

e Weather parameters (e.g., percent
cover, visibility);

e Water conditions (e.g., sea state,
tide state);

¢ For each marine mammal sighting:

(1) Species, numbers, and, if possible,
sex and age class of marine mammals;

(2) Description of any observable
marine mammal behavior patterns,
including bearing and direction of travel
and distance from pile driving activity;

(3) Location and distance from pile
driving activities to marine mammals
and distance from the marine mammals
to the observation point;

(4) Estimated amount of time that the
animals remained in the Level A Level
B zone.

e Description of implementation of
mitigation measures within each
monitoring period (e.g., shutdown or
delay); and

e Other human activity in the area.

¢ A summary of the following:

(1) Total number of individuals of
each species detected within the Level
A and Level B Zone, and estimated as
taken if correction factor is applied.

(2) Daily average number of
individuals of each species
(differentiated by month as appropriate)
detected within the Level A and Level
B Zone, and estimated as taken, if
correction factor is applied.

If no comments are received from
NMFS within 30 days, the draft final
report will constitute the final report. If
comments are received, a final report
addressing NMFS comments must be
submitted within 30 days after receipt of
comments.

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the THA (if issued), such
as an injury, serious injury or mortality,
CTJV would immediately cease the
specified activities and report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
New England/Mid-Atlantic Regional
Stranding Coordinator. The report
would include the following
information:

¢ Description of the incident;

¢ Environmental conditions (e.g.,
Beaufort sea state, visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

¢ Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with CTJV to
determine what is necessary to
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minimize the likelihood of further
prohibited take and ensure MMPA
compliance. CTJV would not be able to
resume their activities until notified by
NMEFS via letter, email, or telephone.

In the event that CTJV discovers an
injured or dead marine mammal, and
the lead PSO determines that the cause
of the injury or death is unknown and
the death is relatively recent (e.g., in
less than a moderate state of
decomposition as described in the next
paragraph), CTJV would immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
and the NMFS New England/Mid-
Atlantic Regional Stranding
Coordinator. The report would include
the same information identified in the
paragraph above. Activities would be
able to continue while NMFS reviews
the circumstances of the incident.
NMFS would work with CTJV to
determine whether modifications in the
activities are appropriate.

In the event that CTJV discovers an
injured or dead marine mammal and the
lead PSO determines that the injury or
death is not associated with or related
to the activities authorized in the IHA
(e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
CTJV would report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the NMFS New England/
Mid-Atlantic Regional Stranding
Coordinator, within 24 hours of the
discovery. CTJV would provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.

Negligible Impact Analysis and
Determination

NMEF'S has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses

(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

CTJV’s planned pile driving activities
are highly localized. Only a relatively
small portion of the Chesapeake Bay
may be affected. The project is not
expected to have significant adverse
effects on marine mammal habitat. No
important feeding and/or reproductive
areas for marine mammals are known to
be near the project area. Project-related
activities may cause some fish to leave
the area of disturbance, thus temporarily
impacting marine mammals’ foraging
opportunities in a limited portion of
their foraging range, but because of the
relatively small impacted area of the
habitat range utilized by each species
that may be affected, the impacts to
marine mammal habitat are not
expected to cause significant or long-
term negative consequences.

A limited number of animals could
experience Level A harassment in the
form of PTS if they remain within the
Level A harassment zone during certain
impact driving scenarios. The sizes of
the Level A zones are dependent on the
number of steel piles driven in a 24-
hour period. Up to 8 steel plumb piles
or 3 steel battered piles could be driven
in a single day, which would result in
a relatively large Level A zones. (If
fewer piles are driven per day then the
Level A zones would be smaller) .
However, an animal would have to be
within the Level A zones during the
driving of all 8 plumb or 3 battered
piles. This is unlikely, as marine
mammals tend to move away from
sound sources. Furthermore, the degree
of injury is expected to be mild and is
not likely to affect the reproduction or
survival of the individual animals. It is
expected that, if hearing impairments
occurs, most likely the affected animal
would lose a few dB in its hearing
sensitivity, which in most cases is not
likely to affect its survival and
recruitment.

Exposures to elevated sound levels
produced during pile driving activities

may cause behavioral responses by an
animal, but they are expected to be mild
and temporary. Effects on individuals
that are taken by Level B harassment, on
the basis of reports in the literature as
well as monitoring from other similar
activities, will likely be limited to
reactions such as increased swimming
speeds, increased surfacing time, or
decreased foraging (if such activity were
occurring) (e.g., Thorson and Reyff,
2006; Lerma, 2014). Most likely,
individuals will simply move away
from the sound source and be
temporarily displaced from the areas of
pile driving, although even this reaction
has been observed primarily only in
association with impact pile driving.
These reactions and behavioral changes
are expected to subside quickly when
the exposures cease. The pile driving
activities analyzed here are similar to, or
less impactful than, numerous
construction activities conducted in
numerous other locations on the east
coast, which have taken place with no
reported injuries or mortality to marine
mammals, and no known long-term
adverse consequences from behavioral
harassment. Repeated exposures of
individuals to levels of sound that may
cause Level B harassment are unlikely
to result in permanent hearing
impairment or to significantly disrupt
foraging behavior. Furthermore. Level B
harassment will be reduced through use
of mitigation measures described herein.

CTJV will employ noise attenuating
devices (i.e., bubble curtains, pile caps)
during impact driving of plumb steel
piles. During impact driving of both
plumb and battered piles,
implementation of soft start procedures
and monitoring of established shutdown
zones will be required, significantly
reduces any possibility of injury. Given
sufficient notice through use of soft start
(for impact driving), marine mammals
are expected to move away from a
sound source. PSOs will be stationed on
a portal island whenever pile driving
operations are underway at that island.
The portal island locations provide a
relatively clear view of the shutdown
zones as well as monitoring zones.
These factors will limit exposure of
animals to noise levels that could result
in injury.

In summary and as described above,
the following factors primarily support
our preliminary determination that the
impacts resulting from this activity are
not expected to adversely affect the
species or stock through effects on
annual rates of recruitment or survival:

e No serious injury or mortality is
anticipated;

e The area of potential impacts is
highly localized;
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e No adverse impacts to marine
mammal habitat;

e The absence of any significant
habitat within the project area,
including rookeries, or known areas or
features of special significance for
foraging or reproduction;

e Anticipated incidents of Level A
harassment would likely be mild;

¢ Anticipated incidents of Level B
harassment consist of, at worst,
temporary modifications in behavior;
and

e The anticipated efficacy of the
required mitigation measures in
reducing the effects of the specified
activity.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the proposed activity will have a
negligible impact on all affected marine
mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under Section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

NMFS has preliminary determined
that the estimated Level B take of
humpback whale is 0.61 percent of the
Gulf of Maine stock ; take of harbor seals
is 10 percent of the Western North
Atlantic stock; and take of gray seals is
<0.01 percent of the Western North
Atlantic stock. Estimated take of
bottlenose dolphins (3,708), with 100
takes accruing to the NNCES stock and
no more than half (1,804) of the
remaining takes accruing to either of
two migratory coastal stocks represents
12 percent of the NCCES stock
(population 823), 16 percent of the
Western North Atlantic northern
migratory coastal stock (pop. 11,548)
and 20 percent of the Western North
Atlantic southern migratory coastal
stock (pop. 9,173). Additionally, some
number of the anticipated takes are

likely to be repeat sightings of the same
individual, lowering the number of
individuals taken.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has preliminarily
determined that the total taking of
affected species or stocks would not
have an unmitigable adverse impact on
the availability of such species or stocks
for taking for subsistence purposes.

Endangered Species Act (ESA)

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally, in this
case with the ESA Interagency
Cooperation Division whenever we
propose to authorize take for
endangered or threatened species.

No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this action.

Proposed Authorization

As aresult of these preliminary
determinations, NMFS proposes to issue
an IHA to CTJV for conducting pile
driving and removal activities as part of
the PTST project between June 1, 2018
and March 31, 2019, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated. This section contains
a draft of the IHA itself. The wording
contained in this section is proposed for
inclusion in the IHA (if issued).

1. This Incidental Harassment
Authorization (IHA) is valid from June
1, 2018 through May 31, 2019. This IHA
is valid only for pile driving and
extraction activities associated with the
PTST project.

2. General Conditions.

(a) A copy of this IHA must be in the
possession of CTJV, its designees, and
work crew personnel operating under
the authority of this IHA.

(b) The species authorized for taking
are of harbor seal (Phoca vitulina), gray
seal (Halichoerus grypus), bottlenose
dolphin (Tursiops spp.), harbor
porpoise (Phocoena phocoena) and
humpback whale (Megaptera
novaeangliae).

(c) The taking, by Level A and Level
B harassment, is limited to the species
listed in condition 2(b). See Table 14 for
number of takes authorized.

(d) The take of any other species not
listed in condition 2(b) of marine
mammal is prohibited and may result in
the modification, suspension, or
revocation of this THA.

(e) CTJV shall conduct briefings
between construction supervisors and
crews, marine mammal monitoring
team, acoustical monitoring team prior
to the start of all pile driving activities,
and when new personnel join the work,
in order to explain responsibilities,
communication procedures, marine
mammal monitoring protocol, and
operational procedures.

3. Mitigation Measures.

The holder of this Authorization is
required to implement the following
mitigation measures:

(a) Time Restrictions—For all in-water
pile driving activities, CTJV shall
operate only during daylight hours.

(b) Use of Bubble Curtain.

(i) CTJV shall employ an encased
bubble curtain during impact pile
driving of plumb steel piles in water
depths greater than 3 m (10 ft).

(c) Use of Soft-Start.—CTJV shall use
soft start techniques when impact pile
driving. Soft start requires contractors to
provide an initial set of strikes at
reduced energy, followed by a thirty-
second waiting period, then two
subsequent reduced energy strike sets.
Soft start shall be implemented at the
start of each day’s impact pile driving
and at any time following cessation of
impact pile driving for a period of thirty
minutes or longer.

(d) Use of cushion blocks shall be
required during impact installation.

(e) Establishment of Shutdown Zones.
(i) CTJV shall establish a shutdown
zone of 200 meters harbor porpoise and

common dolphin.

(ii) CTJV shall establish a shutdown
zone of 50 meters for harbor seals.

(iii) CTJV shall establish shutdown
zones for large whales (i.e. humpback,
fin whale) according to low-frequency
isopleths provided in Table 16.

(iv) If a marine mammal comes within
or approaches the shutdown zone, pile
driving operations shall cease.
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(v) Pile driving and removal
operations shall restart once the marine
mammal is visibly seen leaving the zone
or after 15 minutes have passed with no
sightings.

(vi) For in-water heavy machinery
work (using, e.g., standard barges, tug
boats, barge-mounted excavators, or
clamshell equipment used to place or
remove material), a minimum 10 meters
shutdown zone shall be implemented. If
a marine mammal comes within 10
meters of such operations, operations
shall cease and vessels shall reduce
speed to the minimum level required to
maintain steerage and safe working
conditions. This type of work could
include (but is not limited to) the
following activities: (1) Vibratory pile
driving; (2) movement of the barge to
the pile location; (3) positioning of the
pile on the substrate via a crane (i.e.,
stabbing the pile); or (4) removal of the
pile from the water column/substrate
via a crane (i.e., deadpull).

(vii) Shutdown shall occur if a species
for which authorization has not been
granted or for which the authorized
numbers of takes have been met
approaches or is observed within the
pertinent take zone.

(viii) If a marine mammal approaches
or enters the shutdown zone during
activities or pre-activity monitoring, all
pile driving activities at that location
shall be halted or delayed, respectively.
If pile driving is halted or delayed due
to the presence of a marine mammal, the
activity may not resume or commence
until either the animal has voluntarily
left and been visually confirmed beyond
the shutdown zone and 15 minutes have
passed without re-detection of the
animal. Pile driving activities include
the time to install or remove a single
pile or series of piles, as long as the time
elapsed between uses of the pile driving
equipment is no more than thirty
minutes.

(ix) If a species for which
authorization has not been granted, or a
species for which authorization has
been granted but the authorized takes
are met, is observed approaching or
within the designated Level B Isopleth
pile driving and removal activities must
shut down immediately using delay and
shut-down procedures. Activities must
not resume until the animal has been
confirmed to have left the area or the
observation time period, as indicated in
3(e)(v) above, has elapsed.

(f) Establishment of Level A and Level
B Harassment Zones.

(i) CTJV shall establish and monitor a
level B zone according to values
depicted in Table 15 during all driving
activities.

(ii) CTJV shall use an adaptive
approach to establish Level A zones
during impact pile driving.

(1) The number of plumb piles
planned for a given day determines
initial Level A zone size as shown in
Table 16.

(2) If after the first pile is driven, no
marine mammals have been observed in
the Level A zone, then the Level A zone
shall be reduced to the Level A zone
associated with the next lowest number
of piles driven per day. If no marine
mammals are observed within that zone,
the Level A zone shall again be reduced
to the next lowest number of piles per
day. This trend shall continue until an
animal is seen approaching or entering
a specified shutdown zone.

(3) If Level A take does occur, the
Level A zone size in effect during the
initial Level A take shall remain in
place for the remainder of the day.

(4) Pile driving activities shall not be
conducted when weather/observer
conditions do not allow for adequate
sighting of marine mammals within the
monitoring zone (e.g. lack of daylight/
fog).

(5) In the event of conditions that
prevent the visual detection of marine
mammals, impact pile driving shall be
curtailed, but pile in progress shall be
completed and then pile driving
suspended until visibility conditions
improve.

4. Monitoring

The holder of this Authorization is
required to conduct visual marine
mammal monitoring during pile driving
activities.

(a) Visual Marine Mammal
Observation—CT]JV shall collect
sighting data and behavioral responses
to pile driving for marine mammal
species observed in the region of
activity during the period of activity.
Visual monitoring shall include the
following:

(i) Pre-activity monitoring shall take
place from 30 minutes prior to initiation
of pile driving activity and post-activity
monitoring shall continue through 30
minutes post-completion of pile driving
activity. Pile driving may commence at
the end of the 30-minute pre-activity
monitoring period, provided observers
have determined that the shutdown
zone is clear of marine mammals, which
includes delaying start of pile driving
activities if a marine mammal is sighted
in the zone.

(ii) Protected Species Observers
(PSOs) shall be positioned at the best
practicable vantage points, taking into
consideration security, safety, and space
limitations. The PSOs shall be stationed
in a location that shall provide adequate

visual coverage for the shutdown zone
and monitoring zones.

(iii) Monitoring locations shall be
based on land both at Portal Island No.
1 and Portal Island No. 2 during
simultaneous driving. During non-
simultaneous driving a single
monitoring location shall be identified
on the Portal Island with pile driving
activity.

(iv) Monitoring distances, in
accordance with the identified
shutdown zones, Level A zones and
Level B zones, shall be determined by
using a range finder, scope, hand-held
global positioning system (GPS) device
or landmarks with known distances
from the monitoring positions

(v) CTJV shall adhere to the following
observer qualifications:

(1) Independent PSOs shall be used
(i.e., not construction personnel).

(2) At least one PSO must have prior
experience working as a marine
mammal observer during construction
activities.

(3) Other PSOs may substitute
education (degree in biological science
or related field) or training for
experience.

(4) CTJV shall submit PSO CVs for
approval by NMFS.

(vi) CTJV shall ensure that observers
have the following additional
qualifications:

(1) Ability to conduct field
observations and collect data according
to assigned protocols.

(2) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors.

(3) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations.

(4) Writing skills sufficient to prepare
a report of observations including but
not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior.

(5) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

5. Reporting

(a) A draft marine mammal
monitoring report shall be submitted to
NMFS within 90 days after the
completion of pile driving and removal
activities or a minimum of 60 days prior
to any subsequent IHAs. A final report
shall be prepared and submitted to the
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NMFS within 30 days following receipt
of comments on the draft report from
the NMFS. If no comments are received
from NMFS within 30 days, the draft
final report shall constitute the final
report. If comments are received, a final
report addressing NMFS comments
must be submitted within 30 days after
receipt of comments.

(b) The report shall include an overall
description of work completed, a
narrative regarding marine mammal
sightings, and associated marine
mammal observation data sheets.
Specifically, the report must include:

(i) Date and time that monitored
activity begins or ends;

(ii) Construction activities occurring
during each observation period;

(iii) Weather parameters (e.g., percent
cover, visibility);

(iv) Water conditions (e.g., sea state,
tide state);

(v) Total number of individuals of
each species detected within the Level
A and Level B Zone, and estimated
taken if a correction factor is used;

(vi) Daily average number of
individuals of each species
(differentiated by month as appropriate)
detected within the Level A and Level
B Zone, and estimated as taken if
correction factor is used;

(vii) Each marine mammal sighting
shall include the following:

(1) Species, numbers, and, if possible,
sex and age class of marine mammals;

(2) Description of any observable
marine mammal behavior patterns,
including bearing and direction of travel
and distance from pile driving activity;

(3) Location and distance from pile
driving activities to marine mammals
and distance from the marine mammals
to the observation point;

(4) Estimated amount of time that the
animals remained in the Level A and/
or Level B zone;

(5) Description of implementation of
mitigation measures within each
monitoring period (e.g., shutdown or
delay);

(6) Other human activity in the area.

(c) In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the IHA (if issued), such
as an injury, serious injury or mortality,
CTJV would immediately cease the
specified activities and report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
New England/Mid-Atlantic Regional
Stranding Coordinator. The report
would include the following
information:

(i) Description of the incident;

(ii) Environmental conditions (e.g.,
Beaufort sea state, visibility);

(iii) Description of all marine mammal
observations in the 24 hours preceding
the incident;

(iv) Species identification or
description of the animal(s) involved;

(v) Fate of the animal(s); and

(vi) Photographs or video footage of
the animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with CTJV to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. CTJV would not be able to
resume their activities until notified by
NMEF'S via letter, email, or telephone.

(d) In the event that CTJV discovers
an injured or dead marine mammal, and
the lead PSO determines that the cause
of the injury or death is unknown and
the death is relatively recent (e.g., in
less than a moderate state of
decomposition as described in the next
paragraph), CTJV would immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
and the New England/Mid-Atlantic
Regional Stranding Coordinator. The
report would include the same
information identified in the paragraph
above. Activities would be able to
continue while NMFS reviews the
circumstances of the incident. NMFS
would work with CTJV to determine
whether modifications in the activities
are appropriate.

(e) In the event that CTJV discovers an
injured or dead marine mammal and the
lead PSO determines that the injury or
death is not associated with or related
to the activities authorized in the THA
(e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
CTJV would report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the NMFS New England/
Mid-Atlantic Regional Stranding
Coordinator, within 24 hours of the
discovery. CTJV would provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.

6. This Authorization may be
modified, suspended or withdrawn if
the holder fails to abide by the
conditions prescribed herein, or if
NMFS determines the authorized taking
is having more than a negligible impact
on the species or stock of affected
marine mammals.

Request for Public Comments

We request comment on our analyses,
the proposed authorization, and any
other aspect of this Notice of Proposed
IHA for the proposed PTST project. We
also request comment on the potential
for renewal of this proposed IHA as
described in the paragraph below.
Please include with your comments any
supporting data or literature citations to
help inform our final decision on the
request for MMPA authorization.

On a case-by-case basis, NMFS may
issue a second one-year IHA without
additional notice when (1) another year
of identical or nearly identical activities
as described in the Specified Activities
section is planned or (2) the activities
would not be completed by the time the
IHA expires and a second IHA would
allow for completion of the activities
beyond that described in the Dates and
Duration section, provided all of the
following conditions are met:

¢ A request for renewal is received no
later than 60 days prior to expiration of
the current ITHA.

e The request for renewal must
include the following:

(1) An explanation that the activities
to be conducted beyond the initial dates
either are identical to the previously
analyzed activities or include changes
so minor (e.g., reduction in pile size)
that the changes do not affect the
previous analyses, take estimates, or
mitigation and monitoring
requirements.

(2) A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized.

e Upon review of the request for
renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
remain the same and appropriate, and
the original findings remain valid.

Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2018—09032 Filed 4-27—-18; 8:45 am|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG067

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Chevron
Richmond Refinery Long Wharf
Maintenance and Efficiency Project in
San Francisco Bay, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments.

SUMMARY: NMFS has received a request
from Chevron for authorization to take
marine mammals incidental to
incidental to pile driving and removal
associated with the Long Wharf
Maintenance and Efficiency Project
(WMEP) in San Francisco Bay,
California. Pursuant to the Marine
Mammal Protection Act (MMPA), NMFS
is requesting comments on its proposal
to issue an incidental harassment
authorization (IHA) to incidentally take
marine mammals during the specified
activities. NMFS will consider public
comments prior to making any final
decision on the issuance of the
requested MMPA authorizations and
agency responses will be summarized in
the final notice of our decision.

DATES: Comments and information must
be received no later than May 30, 2018.

ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service. Physical
comments should be sent to 1315 East-
West Highway, Silver Spring, MD 20910
and electronic comments should be sent
to ITP.Pauline@noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF
file formats only. All comments
received are a part of the public record
and will generally be posted online at
https://www.fisheries.noaa.gov/node/
23111 without change. All personal
identifying information (e.g., name,
address) voluntarily submitted by the

commenter may be publicly accessible.
Do not submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT: Rob
Pauline, Office of Protected Resources,
NMFS, (301) 427-8401. Electronic
copies of the application and supporting
documents, as well as a list of the
references cited in this document, may
be obtained online at:
www.nmfs.noaa.gov/pr/permits/
incidental/construction.htm. In case of
problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (as delegated
to NMFS) to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
U.S. citizens who engage in a specified
activity (other than commercial fishing)
within a specified geographical region if
certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

An authorization for incidental
takings shall be granted if NMFS finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

NMEFS has defined “negligible
impact” in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

The MMPA states that the term “take”
means to harass, hunt, capture, kill or
attempt to harass, hunt, capture, or kill
any marine mammal.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
incidental harassment authorization)
with respect to potential impacts on the
human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (incidental
harassment authorizations with no
anticipated serious injury or mortality)
of the Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of the proposed IHA qualifies
to be categorically excluded from
further NEPA review.

We will review all comments
submitted in response to this notice
prior to concluding our NEPA process
or making a final decision on the IHA
request.

Summary of Request

On February 1, 2018, NMFS received
a request from Chevron for an THA to
take marine mammals incidental to pile
driving and pile removal associated
with the WMEP in San Francisco Bay,
California. Chevron’s request is for take
of seven species by Level B and Level
A harassment. Neither Chevron nor
NMEFS expects serious injury or
mortality to result from this activity
and, therefore, an IHA is appropriate.

NMEF'S previously issued an IHA to
Chevron for similar work (82 FR 27240;
June 17, 2017). However, the
construction schedule and scope was
revised and no work was conducted
under that IHA. The revised schedule
includes the use of piles that were not
planned for use under the existing THA.
Therefore, a new IHA is required. This
proposed IHA would cover one year of
a larger project for which Chevron
intends to request additional take
authorizations for subsequent facets of
the project.

Description of Proposed Activity

Overview

Chevron’s Richmond Refinery Long
Wharf (Long Wharf) located in San
Francisco Bay, is the largest marine oil
terminal in California. The Long Wharf
has existed in its current location since


http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
http://www.nmfs.noaa.gov/pr/permits/incidental/construction.htm
https://www.fisheries.noaa.gov/node/23111
https://www.fisheries.noaa.gov/node/23111
mailto:ITP.Pauline@noaa.gov

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

18803

the early 1900s (Figure 1-1 in
Application). The existing configuration
of these systems have limitations to
accepting more modern, fuel efficient
vessels with shorter parallel mid-body
hulls and in some cases do not meet
current MOTEMS requirements. The
purpose of the proposed WMERP is to
comply with current MOTEMS
requirements and to improve safety and
efficiency at the Long Wharf.

Impact and vibratory pile driving and
removal will be employed during the
proposed construction project. These
actions could produce underwater
sound at levels that could result in the
injury or behavioral harassment of
marine mammal species. Underwater
construction activities would occur
between June 1, 2018 and November 30,
2018.

Dates and Duration

Construction activities would start in
2018, and be complete by the fourth
quarter 2022. Pile driving activities
would be timed to occur within the
standard NMFS work windows for

Endangered Species Act (ESA)-listed
fish species (June 1 through November
30) over multiple years. An estimated 28
days of pile driving activity are planned
for 2018. Additional work in the future
will require subsequent IHAs. The IHA
would be effective from June 1, 2018
through May 31, 2019.
Specific Geographic Region

The Long Wharf is located in San
Francisco Bay (the Bay) just south of the
eastern terminus of the Richmond-San
Rafael Bridge (RSRB) in Contra Costa
County. The wharf is located in the
northern portion of the central bay,
which is generally defined as the area
between the RSRB, Golden Gate Bridge,
and San Francisco-Oakland Bay Bridge
(SFOBB).

Detailed Description of Specific Activity

The proposed project would involve
modifications at four berths (Berths 1, 2,
3, and 4). Modifications to the Long
Wharf include replacing gangways and
cranes, adding new mooring hooks and
standoff fenders, adding new dolphins
and catwalks, and modifying the fire

water system at Berths 1, 2, 3 and/or 4,
as well as the seismic retrofit to the
Berth 4 loading platform. The type and
numbers of piles to be installed, as well
as those that will be removed during the
2018-2022 period are summarized in
Table 1. This work would be covered
under multiple ITHAs.

The combined modifications to Berths
1 to 4 would require the installation of
141 new concrete piles to support new
and replacement equipment and their
associated structures. The Berth 4
loading platform would add eight, 60-
inch diameter steel piles as part of the
seismic retrofit. The project would also
add four clusters of 13 composite piles
each (52 total) as markers and protection
of the new batter (driven at an angle)
piles on the east side of the Berth 4
retrofit. The project would remove 106
existing timber piles, two existing
18-inch and two existing 24-inch
concrete piles. A total of 12 temporary
piles would also be installed and
removed during the seismic retrofit of
Berth 4.
BILLING CODE 3510-22-P
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Table 1. Planned Pile Installation and Removal for Entire Project 2018-2022.

1 | Berth 1 Mooring Hook Dolphin 13 Impact
2 | Berth 1 Outer Breasting Dolphin 17 Impact
3 | Berth 1 Inner Breasting Point 8 Impact
4 | Berth 1 Gangway 4 Impact
5 | Berth 1 Walkways 0 -
6 | Berth 2 South Outside Fender 10 Impact
7 | Berth 2 South Inside Fender 10 Impact
8 | Berth 2 North Inside Fender 9 Impact
z 9 | Berth 2 North Outside Fender 10 Impact
; 10 | Berth 2 Main Hose Crane 4 Impact
2 11 | Berth 2 Aux Crane 4 Impact
5 12 | Berth 2 Vapor Recovery Hose Crane 0 -
2 | 13 |Berth 2 Gangway 4 Impact
= 14 | Berth 3 Gangway 4 Impact
15 | Berth 4 South Breasting Dolphin 22 Impact
16 | Berth 4 North Breasting Dolphin 22 Impact
17 | Berth 4 Walkways 0 -
Total 24-inch Square Concrete Piles 141
18 | Berth 4 Loading Platform Retrofit (60-inch-diameter Steel Piles) 8 Impact
19 | Berth 4 Barrier Piles (4 Clusters of 13 Composite Piles) 52 Vibrate
Total Additional Fill 201
20 | Berth 1 Pile Removal -2 Vibrate
o |21 Berth 2 Pile Removal (106 Wooden - Actual Count) -106 Vibrate
% & [ 22 |Berth 2 Whaler Removal (excluding wooden Piles) - -
E E 23 | Berth 2 Brace Piles (22-inch Square Concrete Jacketed Timber Piles) -3 Cut
§ E 24 | Berth 4 Concrete Pile Removal -2 Cut
= | 25 | Berth 1 Existing Walkway - -
Total Removal| -113
Net Change 88 -
— | 26 Berth 1 Pile Removal 36 Vibrate
o
= % 27 | Berth 2 Pile Removal (106 Wooden - Actual Count) i -
==
&
2 | 28 | Berth 2 Whaler Removal (excluding wooden Piles) 12 Vibrate

BILLING CODE 3510-22-C

Completion of the modifications will
require cutting holes in the concrete
decking of the Wharf to allow piles to
be driven. The removal of structures and
portion of concrete decking may involve
the use of jackhammers to break up
concrete, torches to cut metal, and
various cutting and grinding power
tools. This work will occur at various
times throughout the construction
schedule. When there is potential for
construction debris to fall into the water
below the Wharf, temporary work
platforms will be used to capture debris.
A typical debris catchment system that
has been previously used at the Wharf
consists of a platform suspended
beneath the deck or in some cases a
smaller platform immediately below the

work area, and a second larger platform
beneath that. Debris that falls on the
platform is collected and disposed of in
an appropriate manner.

Planned modifications at Berth 1
include replacing a gangway to
accommodate barges and add a new
raised fire monitor; constructing a new
24foot (ft) x 20ft mooring dolphin and
hook to accommodate barges and;
constructing a new 24ft x 25ft breasting
dolphin and 13ft x 26ft breasting point
with standoff fenders to accommodate
barges. The new breasting dolphin will
require removal of an existing catwalk
and two piles and replacing with a new
catwalk at a slightly different location,
and adding a short catwalk to provide
access to the breasting dolphin. A
portion of the existing gangway will be

removed. The remaining portion is used
for other existing services located on its
structure. Much of this work will be
above the water or on the Wharf deck.
The mooring dolphin and hook,
breasting dolphin, and new gangway
will require installation of 42 new 24-
inch square concrete piles using impact
driving methods.

Planned modifications at Berth 2
include installing a new gangway to
replace portable gangway and add a new
elevated fire monitor; replacing one
bollard with a new hook; installing four
new standoff fenders (to replace timber
fender pile system); replacing existing
auxiliary and hose cranes and vapor
recovery crane to accommodate the new
standoff fenders, and; removing the
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existing timber fender pile system along
the length of the Berth (~650ft).

Three (3) existing brace piles (22-inch
square concrete jacketed timber piles)
would be removed by cutting below the
mud line if possible. These
modifications will require the
installation of 51 new 24-inch square
concrete piles, using impact driving
methods, to support the gangway,
standoff fenders, hose crane, and
auxiliary crane. To keep Berth 2
operational during construction, four
temporary ‘“Yokohama” fenders will be
installed, supported by 36 temporary
14-inch H-piles driven using vibratory
methods. It is expected that the H-piles
would largely sink under their own
weight and would require very little
driving. The H-piles and temporary
fenders will be removed once the
permanent standoff fenders are
complete. The auxiliary and hose cranes
are being replaced with cranes with
longer reach to accommodate the

additional distance of the new standoff
fenders. The new vapor recovery crane
would be mounted on an existing

pedestal and not require in-water work.

Planned modifications at Berth 3
include installing new fixed gangway to
replace portable gangway and add a new
raised fire monitor. The gangway would
be supported by four, 24-inch square
concrete piles. This would be the only
in-water work for modifications at Berth
3.

Planned modifications at Berth 4
include installing two new 36ft x 20ft
dolphins with standoff fenders (two per
dolphin) and two catwalks as well as
seismically retrofitting the Berth 4
loading platform including bolstering
and relocation of piping and electrical
facilities. The new fenders would add
44 new 24-inch square concrete piles.
The seismic retrofit would structurally
stiffen the Berth 4 Loading Platform
under seismic loads. This will require
cutting holes in the concrete decking

and driving eight, 60-inch diameter
hollow steel batter (angled) piles, using
impact pile driving. To accommodate
the new retrofit, an existing sump will
be replaced with a new sump and two,
24-inch square concrete piles will be
removed or cut to the mudline. To drive
the 60-inch batter piles, eight temporary
steel piles, 36 inches in diameter, will
be needed to support templates for the
batter piles during driving. Two
templates are required, each 24ft by 4ft
and supported by up to four 36-inch
steel pipe piles. The templates will be
above water.

The proposed project would also add
4 clusters of 13 composite piles each (52
total composite piles) as markers and
protection of the new batter piles on the
east side of the retrofit.

Note that the proposed IHA will only
cover pile driving and removal that will
occur during the 2018 work season, as
provided in Table 2.

TABLE 2—PILE DRIVING SUMMARY FOR 2018 WORK SEASON

Pile type Pile driver type Nug}lbeir of d’:’lismlg)%’a?/fs
36-inch steel template pile ..o, VIDratory ..o 8 2
Concrete pile removal ........cccccooeiiiiininiiee, ViIDratory .....oooveviiiiic 5 1
24-INC CONCIEe ...oouviieiiiie e IMPACT ..o 8 8
14-inch H pile installation (for temporary fenders) ....... Vibratory/Impact* ... 36 12
Timber pile removal .........ccccooiiiiiiiiiieeiee s VIDratory ....oooeoeeeeee e 53 5

* A vibratory driver will be preferentially used for installation of the temporary H piles. In the event that the pile hits a buried obstruction and
can no longer be advanced with a vibratory driver, and impact hammer may be used.

Proposed mitigation, monitoring, and
reporting measures are described in
detail later in this document (please see
Proposed Mitigation and Proposed
Monitoring and Reporting).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock
Assessment Reports (SAR;
www.nmfs.noaa.gov/pr/sars/) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website

Table 3 lists all species with expected
potential for occurrence in the Bay near
the project area and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and ESA and potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2016). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality from anthropogenic sources
are included here as gross indicators of
the status of the species and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. Pacific Marine Mammal
Stock Assessments: 2016 (Carretta et al.,
2017). All values presented in Table 3
are the most recent available at the time
of publication and are available at
http://www.nmfs.noaa.gov/pr/sars/
species.htm.


http://www.nmfs.noaa.gov/pr/sars/species.htm
http://www.nmfs.noaa.gov/pr/sars/species.htm
http://www.nmfs.noaa.gov/pr/sars/
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TABLE 3—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF THE PROJECT AREA

ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; V, Nmin, Mmost recent PBR M/SI3
strategic abundance survey) 2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Eschrichtiidae
Gray whale .......cccccevinmeiiiineens Eschrichtius robustus ................ Eastern North Pacific ................ -/-; (N) 20,990 (0.05, 20,125, 624 132
2011).
Family Balaenidae
Humpback whale ....................... ‘ Megaptera novaeangliae .......... ‘ California//stock ........ccccoeeeeeens ‘ E/D; (Y) ‘ 1,918 (0.03, 1,876, 2014) ‘ 11.0 ‘ 6.5
Family Delphinidae
Bottlenose dolphin .........c.cccee... ‘ Tursiops truncatus .................... ‘ California Coastal .........cc.cceeuenne -/-; (N) ‘ 453 (0.06, 346, 2011) ..... ‘ 2.7 ‘ >2.0
Family Phocoenidae (porpoises)
Harbor porpoise ........ccccccvvruennee. Phocoena Phocoena ................ San Francisco-Russian River | -/-; (N) 9,886 (0.51, 6,625, 2011) 66 0
Stock.
Order Carnivora—Superfamily Pinnipedia
Family Otariidae (eared seals and sea lions)
California sea lion ..........ccceeeeee. Zalophus californianus .............. Eastern U.S. stock .................... -/-; (N) 296,750 (-, 153,337, 9,200 389
2011).

Steller sea lion .............cccouveenen. Eumetopias jubatus .................. Eastern U.S. stock .................... -/-; (N) 41,638 (-, 41,638, 2015) 2,498 108
Northern fur seal .........ccccvvveneen. Callorhinus ursinus ................... California stock ........ccccceevveenne -/-; (N) 14,050 (-, 7,524, 2013) .. 451 1.8
Family Phocidae (earless seals)

Pacific harbor seal ..................... Phoca vitulina ............cccouueeeun. California Stock ........ccccceuveeueennes -/-; (N) 30,968 (-, 27,348, 2012) 1,641 43
Northern elephant seal .............. Mirounga angustirostris ............ California Breeding stock .......... -/-; (N) 179,000 (-, 81,368, 2010) 4,882 8.8

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.
2NMFS marine mammal stock assessment reports online at: www.nmfs.noaa.gov/pr/sars/. CV is coefficient of variation; Nmin is the minimum estimate of stock
abundance. In some cases, CV is not applicable [explain if this is the case]
3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associated with estimated
mortality due to commercial fisheries is presented in some cases.

Note: /talicized species are not expected to be taken

All species that could potentially
occur in the proposed survey areas are
included in Table 3. However, the
temporal and/or spatial occurrence of
humpback whales and Steller sea lions
is such that take is not expected to
occur, and they are not discussed
further beyond the explanation
provided here.

Although 35 species of marine
mammals can be found off the coast of
California, few species venture into San
Francisco Bay, and only Pacific harbor
seals, California sea lions, and harbor
porpoises, make the Bay a permanent
home. Small numbers of gray whales are
regularly sighted in the Bay during their
yearly migration, though most sightings
tend to occur in the Central Bay near the
Golden Gate Bridge. Bottlenose
dolphins may also occasionally occur
within San Francisco Bay.

Humpback whales are rare, though
well-publicized, visitors to the interior
of San Francisco Bay. A humpback
whale journeyed through the Bay and
up the Sacramento River in 1985 and re-

or proposed for authorization.

entered the Bay in the fall of 1990,
stranding on mudflats near Candlestick
Park (Fimrite 2005). In May 2007, a
humpback whale mother and calf spent
just over two weeks in San Francisco
Bay and the Sacramento River before
finding their way back out to sea.
Although it is possible that a humpback
whale will enter the Bay and find its
way into the project area during
construction activities, their occurrence
is unlikely. Similarly, the Steller sea
lions are rare visitors to San Francisco
Bay and is not expected to occur in the
project area during construction. As a
result, this species is not considered
further.

Pacific Harbor Seal

The Pacific harbor seal is one of five
subspecies of Phoca vitulina, or the
common harbor seal. They are a true
seal, with a rounded head and visible
ear canal, distinct from the eared seals,
or sea lions, which have a pointed head
and an external ear. Although generally
solitary in the water, harbor seals come

ashore at “haulouts”—shoreline areas
where pinnipeds congregate to rest,
socialize, breed, and molt—that are used
for resting, thermoregulation, birthing,
and nursing pups. Haul-out sites are
relatively consistent from year to year
(Kopec and Harvey 1995), and females
have been recorded returning to their
own natal haulout when breeding
(Green et al., 2006). The nearest haulout
site to the project site is Castro Rocks,
approximately 650 meters (m) north of
the northernmost point on the Long
Wharf.

The haulout sites at Mowry Slough
(~55 kilometers (km) distant from
project site), in the South Bay, Corte
Madera Marsh (~8 km distant) and
Castro Rocks (~650 m distant), in the
northern portion of the Central Bay, and
Yerba Buena Island (~12 km distant) in
the Central Bay, support the largest
concentrations of harbor seals within
the San Francisco Bay. The California
Department of Transportation (Caltrans)
conducted marine mammal surveys
before and during seismic retrofit work
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on the RSRB in northern San Francisco
Bay. The RSRB is located north of the
project site, The surveys included
extensive monitoring of marine
mammals at points throughout the Bay.
Although the study focused on harbor
seals hauled out at Castro Rocks and
Red Rock Island near the RSRB, all
other observed marine mammals were
recorded. Monitoring took place from
May 1998 to February 2002 (Green et
al., 2002) and determined that at least
500 harbor seals populate San Francisco
Bay. This estimate agrees with previous
seal counts in San Francisco Bay, which
ranged from 524 to 641 seals from 1987
to 1999 (Goals Project 2000).

Although births of harbor seals have
not been observed at Corte Madera
Marsh and Yerba Buena Island, a few
pups have been seen at these sites. The
main pupping areas in the San
Francisco Bay are at Mowry Slough and
Castro Rocks (Caltrans 2012). Seals haul
out year-round on Castro Rocks during
medium to low tides; few low tide sites
are available within San Francisco Bay.
The seals at Castro Rocks are habituated,
to a degree, to some sources of human
disturbance such as large tanker traffic
and the noise from vehicle traffic on the
bridge, but often flush into the water
when small boats maneuver close by or
when people work on the bridge (Kopec
and Harvey 1995). Long-term
monitoring studies have been conducted
at the largest harbor seal colonies in
Point Reyes National Seashore (~45 km
west of the project site on Pacific coast)
and Golden Gate National Recreation
Area (~15 km southwest of the project
site) since 1976. Castro Rocks and other
haul-outs in San Francisco Bay are part
of the regional survey area for this study
and have been included in annual
survey efforts. Between 2007 and 2012,
the average number of adults observed
at Castro Rocks ranged from 126 to 166
during the breeding season (March
through May) and from 92 to 129 during
the molting season (June through July)
(Truchinski et al., 2008, Flynn et al.,
2009, Codde et al., 2010, Codde et al.,
2011, Codde et al. 2012, Codde and
Allen 2013).

California Sea Lion

The California sea lion belongs to the
family Otariidae or “eared seals,”
referring to the external ear flaps not
shared by other pinniped families.
While California sea lions forage and
conduct many activities within the
water, they also use haulouts. California
sea lions breed in Southern California
and along the Channel Islands during
the spring.

In the Bay, sea lions haul out
primarily on floating docks at Pier 39 in

the Fisherman’s Wharf area of the San
Francisco Marina, approximately 12.5
km southwest of the project site. The
California sea lions usually arrive at Pier
39 in August after returning from the
Channel Islands (Caltrans 2013). In
addition to the Pier 39 haulout,
California sea lions haulout on buoys
and similar structures throughout the
Bay. They are seen swimming off
mainly the San Francisco and Marin
County shorelines within the Bay but
may occasionally enter the project area
to forage. Over the monitoring period for
the RSRB, monitors sighted California
sea lions on 90 occasions in the
northern portion of the Central Bay and
at least 57 times in the Central Bay. No
pupping activity has been observed at
this site or at other locations within the
San Francisco Bay (Caltrans 2012).

Although there is little information
regarding the foraging behavior of the
California sea lion in the San Francisco
Bay, they have been observed foraging
on a regular basis in the shipping
channel south of Yerba Buena Island.
Because California sea lions forage over
a wide range in San Francisco Bay, it is
possible that a limited number of
individuals would be incidentally
harassed during construction.

Harbor Porpoise

The harbor porpoise is a member of
the Phocoenidae family. They generally
occur in groups of two to five
individuals, and are considered to be
shy, relatively nonsocial animals.

In prior years, harbor porpoises were
observed primarily outside of San
Francisco Bay. The few harbor
porpoises that entered did not venture
far into the Bay. No harbor porpoises
were observed during marine mammal
monitoring conducted before and during
seismic retrofit work on the RSRB. In
recent years, there have been
increasingly common observations of
harbor porpoises within San Francisco
Bay. According to observations by the
Golden Gate Cetacean Research team, as
part of their multi-year assessment,
approximately 650 harbor porpoises
have been observed in the San Francisco
Bay, and up to 100 may occur on a
single day (Golden Gate Cetacean
Research 2017). In San Francisco Bay,
harbor porpoises are concentrated in the
vicinity of the Golden Gate Bridge
(approximately 12 km southwest of the
project site) and Angel Island (5.5 km
southwest), with lesser numbers sighted
in the vicinity of Alcatraz (11 km south)
and west of Treasure Island (10 km
southeast) (Keener 2011). Because this
species may venture into the Bay east of
Angel Island, there is a slight chance
that a small number of individuals

could occur in the vicinity of the
proposed project.

Gray Whale

Gray whales are large baleen whales.
They are one of the most frequently seen
whales along the California coast, easily
recognized by their mottled gray color
and lack of dorsal fin. They feed in
northern waters primarily off the Bering,
Chukchi, and western Beaufort seas
during the summer, before heading
south to the breeding and calving
grounds off Mexico over the winter.
Between December and January, late-
stage pregnant females, adult males, and
immature females and males will
migrate southward. The northward
migration peaks between February and
March. During this time, recently
pregnant females, adult males,
immature females, and females with
calves move north to the feeding
grounds (NOAA 2003). A few
individuals will enter into the San
Francisco Bay during their northward
migration.

RSRB project monitors recorded 12
living and 2 dead gray whales, all in
either the Central Bay or San Pablo Bay,
and all but 2 sightings occurred during
the months of April and May (Winning
2008). One gray whale was sighted in
June and one in October (the specific
years were unreported). The Oceanic
Society has tracked gray whale sightings
since they began returning to the Bay
regularly in the late 1990s. The Oceanic
Society data show that all age classes of
gray whales are entering the Bay and
that they enter as singles or in groups of
up to five individuals. However, the
data do not distinguish between
sightings of gray whales and number of
individual whales (Winning 2008). It is
possible that a small number of gray
whales enter the Bay in any given year,
typically from March to May. However,
this is outside of the June to November
window when pile driving would occur.

Bottlenose Dolphin

The range of the bottlenose dolphin
has expanded northward along the
Pacific Coast since the 1982-1983 El
Nifio (Carretta et al., 2013; Wells and
Baldridge 1990). They have been
observed along the coast in Half Moon
Bay, San Mateo, Ocean Beach in San
Francisco, and Rodeo Beach in Marin
County. Observations indicate that
bottlenose dolphin occasionally enter
San Francisco Bay, sometimes foraging
for fish in Fort Point Cove, just east of
the Golden Gate Bridge (Golden Gate
Cetacean Research 2014). While
individuals of this species occasionally
enter San Francisco Bay, observations
indicate that they generally remain in
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proximity to the Golden Gate near the
mouth of the Bay. However, a limited

number may approach the project area
during in-water construction.

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals
underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Current data indicate
that not all marine mammal species
have equal hearing capabilities (e.g.,
Richardson et al., 1995; Wartzok and
Ketten, 1999; Au and Hastings, 2008).
To reflect this, Southall et al. (2007)
recommended that marine mammals be
divided into functional hearing groups
based on directly measured or estimated
hearing ranges on the basis of available
behavioral response data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. Note that no direct
measurements of hearing ability have
been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2016)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 decibels
(dB) threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. The
functional groups and the associated
frequencies are indicated below (note
that these frequency ranges correspond
to the range for the composite group,
with the entire range not necessarily
reflecting the capabilities of every
species within that group):

¢ Low-frequency cetaceans
(mysticetes): Generalized hearing is
estimated to occur between
approximately 7 hertz (Hz) and 35
kilohertz (kHz).

e Mid-frequency cetaceans (larger
toothed whales, beaked whales, and
most delphinids): Generalized hearing is
estimated to occur between
approximately 150 Hz and 160 kHz.

¢ High-frequency cetaceans
(porpoises, river dolphins, and members
of the genera Kogia and
Cephalorhynchus; including two
members of the genus Lagenorhynchus,
on the basis of recent echolocation data
and genetic data): Generalized hearing is
estimated to occur between
approximately 275 Hz and 160 kHz.

¢ Pinnipeds in water; Phocidae (true
seals): Generalized hearing is estimated
to occur between approximately 50 Hz
to 86 kHz.

e Pinnipeds in water; Otariidae (eared
seals): Generalized hearing is estimated
to occur between 60 Hz and 39 kHz.

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemila et al., 2006; Kastelein et al.,
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2016) for a review of
available information. Seven marine
mammal species (three cetacean and
four pinniped (two otariid and two
phocid) species) have the reasonable
potential to co-occur with the proposed
activities. Please refer to Table 3. Of the
cetacean species that may be present,
one is classified as low-frequency
cetaceans (i.e., gray whale), one is
classified as mid-frequency cetaceans
(i.e., bottlenose dolphin), and one is
classified as high-frequency cetaceans
(i.e., harbor porpoise).

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section includes a summary and
discussion of the ways that components
of the specified activity may impact
marine mammals and their habitat. The
“Estimated Take by Incidental
Harassment” section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The “Negligible Impact
Analysis and Determination” section
considers the content of this section, the
“Estimated Take by Incidental
Harassment” section, and the “Proposed
Mitigation” section, to draw
conclusions regarding the likely impacts
of these activities on the reproductive
success or survivorship of individuals
and how those impacts on individuals
are likely to impact marine mammal
species or stocks.

Description of Sound Sources

Sound travels in waves, the basic
components of which are frequency,
wavelength, velocity, and amplitude.
Frequency is the number of pressure
waves that pass by a reference point per
unit of time and is measured in Hz or
cycles per second. Wavelength is the
distance between two peaks of a sound
wave; lower frequency sounds have
longer wavelengths than higher
frequency sounds and attenuate

(decrease) more rapidly in shallower
water. Amplitude is the height of the
sound pressure wave or the ‘loudness’
of a sound and is typically measured
using the dB scale. A dB is the ratio
between a measured pressure (with
sound) and a reference pressure (sound
at a constant pressure, established by
scientific standards). It is a logarithmic
unit that accounts for large variations in
amplitude; therefore, relatively small
changes in dB ratings correspond to
large changes in sound pressure. When
referring to sound pressure levels (SPLs;
the sound force per unit area), sound is
referenced in the context of underwater
sound pressure to 1 micro pascal (uPa).
One pascal is the pressure resulting
from a force of one newton exerted over
an area of one square meter (m2). The
source level (SL) represents the sound
level at a distance of 1 m from the
source (referenced to 1 pPa). The
received level is the sound level at the
listener’s position. Note that all
underwater sound levels in this
document are referenced to a pressure of
1 uPa and all airborne sound levels in
this document are referenced to a
pressure of 20 pPa.

Root mean square (rms) is the
quadratic mean sound pressure over the
duration of an impulse. Rms is
calculated by squaring all of the sound
amplitudes, averaging the squares, and
then taking the square root of the
average (Urick 1983). Rms accounts for
both positive and negative values;
squaring the pressures makes all values
positive so that they may be accounted
for in the summation of pressure levels
(Hastings and Popper 2005). This
measurement is often used in the
context of discussing behavioral effects,
in part because behavioral effects,
which often result from auditory cues,
may be better expressed through
averaged units than by peak pressures.

When underwater objects vibrate or
activity occurs, sound-pressure waves
are created. These waves alternately
compress and decompress the water as
the sound wave travels. Underwater
sound waves radiate in all directions
away from the source (similar to ripples
on the surface of a pond), except in
cases where the source is directional.
The compressions and decompressions
associated with sound waves are
detected as changes in pressure by
aquatic life and man-made sound
receptors such as hydrophones.

Even in the absence of sound from the
specified activity, the underwater
environment is typically loud due to
ambient sound. Ambient sound is
defined as environmental background
sound levels lacking a single source or
point (Richardson et al.,1995), and the
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sound level of a region is defined by the
total acoustical energy being generated
by known and unknown sources. These
sources may include physical (e.g.,
waves, earthquakes, ice, atmospheric
sound), biological (e.g., sounds
produced by marine mammals, fish, and
invertebrates), and anthropogenic sound
(e.g., vessels, dredging, aircraft,
construction). A number of sources
contribute to ambient sound, including
the following (Richardson et al., 1995):

e Wind and waves: The complex
interactions between wind and water
surface, including processes such as
breaking waves and wave-induced
bubble oscillations and cavitation, are a
main source of naturally occurring
ambient noise for frequencies between
200 Hz and 50 kHz (Mitson, 1995). In
general, ambient sound levels tend to
increase with increasing wind speed
and wave height. Surf noise becomes
important near shore, with
measurements collected at a distance of
8.5 km from shore showing an increase
of 10 dB in the 100 to 700 Hz band
during heavy surf conditions;

e Precipitation: Sound from rain and
hail impacting the water surface can
become an important component of total
noise at frequencies above 500 Hz, and
possibly down to 100 Hz during quiet
times;

e Biological: Marine mammals can
contribute significantly to ambient noise
levels, as can some fish and shrimp. The
frequency band for biological
contributions is from approximately 12
Hz to over 100 kHz; and

e Anthropogenic: Sources of ambient
noise related to human activity include
transportation (surface vessels and
aircraft), dredging and construction, oil
and gas drilling and production, seismic
surveys, sonar, explosions, and ocean
acoustic studies. Shipping noise
typically dominates the total ambient
noise for frequencies between 20 and
300 Hz. In general, the frequencies of
anthropogenic sounds are below 1 kHz
and, if higher frequency sound levels
are created, they attenuate rapidly
(Richardson et al., 1995). Sound from
identifiable anthropogenic sources other
than the activity of interest (e.g., a
passing vessel) is sometimes termed
background sound, as opposed to
ambient sound.

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound

propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 dB from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the project would
include impact pile driving, vibratory
pile driving and vibratory pile
extraction. The sounds produced by
these activities fall into one of two
general sound types: Pulsed and non-
pulsed (defined in the following
paragraphs). The distinction between
these two sound types is important
because they have differing potential to
cause physical effects, particularly with
regard to hearing (e.g., Ward, 1997 in
Southall et al., 2007). Please see
Southall et al., (2007) for an in-depth
discussion of these concepts.

Pulsed sound sources (e.g.,
explosions, gunshots, sonic booms,
impact pile driving) produce signals
that are brief (typically considered to be
less than one second), broadband, atonal
transients (ANSI, 1986; Harris, 1998;
IS0, 2003) and occur either as isolated
events or repeated in some succession.
Pulsed sounds are all characterized by
a relatively rapid rise from ambient
pressure to a maximal pressure value
followed by a rapid decay period that
may include a period of diminishing,
oscillating maximal and minimal
pressures, and generally have an
increased capacity to induce physical
injury as compared with sounds that
lack these features.

Non-pulsed sounds can be tonal,
narrowband, or broadband, brief or
prolonged, and may be either
continuous or non-continuous (ANSI,
1995; NIOSH, 1998). Some of these non-
pulsed sounds can be transient signals
of short duration but without the
essential properties of pulses (e.g., rapid
rise time). Examples of non-pulsed
sounds include those produced by
vessels, aircraft, machinery operations
such as drilling, vibratory pile driving,
and active sonar systems (such as those
used by the U.S. Navy). The duration of
such sounds, as received at a distance,
can be greatly extended in a highly
reverberant environment.

Impact hammers operate by
repeatedly dropping a heavy piston onto
a pile to drive the pile into the substrate.
Sound generated by impact hammers is
characterized by rapid rise times and
high peak levels, a potentially injurious
combination (Hastings and Popper
2005). Vibratory hammers install piles
by vibrating them and allowing the
weight of the hammer to push them into
the sediment. Vibratory hammers
produce significantly less sound than
impact hammers. Peak SPLs may be 180
dB or greater, but are generally 10 to 20
dB lower than SPLs generated during
impact pile driving of the same-sized
pile (Oestman et al., 2009). Rise time is
slower, reducing the probability and
severity of injury, and sound energy is
distributed over a greater amount of
time (Nedwell and Edwards 2002).

Acoustic Impacts

Please refer to the information given
previously (Description of Sound
Sources) regarding sound,
characteristics of sound types, and
metrics used in this document.
Anthropogenic sounds cover a broad
range of frequencies and sound levels
and can have a range of highly variable
impacts on marine life, from none or
minor to potentially severe responses,
depending on received levels, duration
of exposure, behavioral context, and
various other factors. The potential
effects of underwater sound from active
acoustic sources can potentially result
in one or more of the following:
Temporary or permanent hearing
impairment, non-auditory physical or
physiological effects, behavioral
disturbance, stress, and masking
(Richardson et al., 1995; Gordon et al.,
2004; Nowacek et al., 2007; Southall et
al., 2007). The degree of effect is
intrinsically related to the signal
characteristics, received level, distance
from the source, and duration of the
sound exposure. In general, sudden,
high level sounds can cause hearing
loss, as can longer exposures to lower
level sounds. Temporary or permanent
loss of hearing will occur almost
exclusively for noise within an animal’s
hearing range. In this section, we first
describe specific manifestations of
acoustic effects before providing
discussion specific to the proposed
construction activities in the next
section.

Permanent Threshold Shift—Marine
mammals exposed to high-intensity
sound, or to lower-intensity sound for
prolonged periods, can experience
hearing threshold shift (TS), which is
the loss of hearing sensitivity at certain
frequency ranges (Kastak et al., 1999;
Schlundt et al., 2000; Finneran et al.,
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2002, 2005). TS can be permanent
(PTS), in which case the loss of hearing
sensitivity is not fully recoverable, or
temporary (TTS), in which case the
animal’s hearing threshold would
recover over time (Southall et al., 2007).
Repeated sound exposure that leads to
TTS could cause PTS. In severe cases of
PTS, there can be total or partial
deafness, while in most cases the animal
has an impaired ability to hear sounds
in specific frequency ranges (Kryter
1985).

When PTS occurs, there is physical
damage to the sound receptors in the ear
(i.e., tissue damage), whereas TTS
represents primarily tissue fatigue and
is reversible (Southall et al., 2007). In
addition, other investigators have
suggested that TTS is within the normal
bounds of physiological variability and
tolerance and does not represent
physical injury (e.g., Ward 1997).
Therefore, NMFS does not consider TTS
to constitute auditory injury.

Relationships between TTS and PTS
thresholds have not been studied in
marine mammals—PTS data exists only
for a single harbor seal (Kastak et al.,
2008)—but are assumed to be similar to
those in humans and other terrestrial
mammals. PTS typically occurs at
exposure levels at least several dB above
(a 40-dB threshold shift approximates
PTS onset; e.g., Kryter et al., 1966;
Miller 1974) that inducing mild TTS (a
6-dB threshold shift approximates TTS
onset; e.g., Southall et al., 2007). Based
on data from terrestrial mammals, a
precautionary assumption is that the
PTS thresholds for impulse sounds
(such as impact pile driving pulses as
received close to the source) are at least
six dB higher than the TTS threshold on
a peak-pressure basis and PTS
cumulative sound exposure level
thresholds are 15 to 20 dB higher than
TTS cumulative sound exposure level
thresholds (Southall et al., 2007).

Temporary threshold shift—TTS is
the mildest form of hearing impairment
that can occur during exposure to sound
(Kryter 1985). While experiencing TTS,
the hearing threshold rises, and a sound
must be at a higher level in order to be
heard. In terrestrial and marine
mammals, TTS can last from minutes or
hours to days (in cases of strong TTS).
In many cases, hearing sensitivity
recovers rapidly after exposure to the
sound ends.

Marine mammal hearing plays a
critical role in communication with
conspecifics, and interpretation of
environmental cues for purposes such
as predator avoidance and prey capture.
Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and

the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious. For example, a marine mammal
may be able to readily compensate for

a brief, relatively small amount of TTS
in a non-critical frequency range that
occurs during a time where ambient
noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
time when communication is critical for
successful mother/calf interactions
could have more serious impacts.

Currently, TTS data only exist for four
species of cetaceans (bottlenose
dolphin, beluga whale (Delphinapterus
leucas), harbor porpoise, and Yangtze
finless porpoise (Neophocoena
asiaeorientalis)); and three species of
pinnipeds (northern elephant seal,
harbor seal, and California sea lion
exposed to a limited number of sound
sources (i.e., mostly tones and octave-
band noise) in laboratory settings (e.g.,
Finneran et al., 2002; Nachtigall et al.,
2004; Kastak et al., 2005; Lucke et al.,
2009; Popov et al., 2011). In general,
harbor seals (Kastak et al., 2005;
Kastelein et al., 2012a) and harbor
porpoises (Lucke et al., 2009; Kastelein
et al., 2012b) have a lower TTS onset
than other measured pinniped or
cetacean species. Additionally, the
existing marine mammal TTS data come
from a limited number of individuals
within these species. There are no data
available on noise-induced hearing loss
for mysticetes. For summaries of data on
TTS in marine mammals or for further
discussion of TTS onset thresholds,
please see Southall et al. (2007),
Finneran and Jenkins (2012), and
Finneran (2015).

Behavioral effects—Behavioral
disturbance may include a variety of
effects, including subtle changes in
behavior (e.g., minor or brief avoidance
of an area or changes in vocalizations),
more conspicuous changes in similar
behavioral activities, and more
sustained and/or potentially severe
reactions, such as displacement from or
abandonment of high-quality habitat.
Behavioral responses to sound are
highly variable and context-specific and
any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al., 1995; Wartzok et
al., 2003; Southall et al., 2007; Weilgart,
2007; Archer et al., 2010). Behavioral
reactions can vary not only among
individuals but also within an
individual, depending on previous

experience with a sound source,
context, and numerous other factors
(Ellison et al., 2012), and can vary
depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source).
Please see Appendices B—C of Southall
et al. (2007) for a review of studies
involving marine mammal behavioral
responses to sound.

Habituation can occur when an
animal’s response to a stimulus wanes
with repeated exposure, usually in the
absence of unpleasant associated events
(Wartzok et al., 2003). Animals are most
likely to habituate to sounds that are
predictable and unvarying. It is
important to note that habituation is
appropriately considered as a
“progressive reduction in response to
stimuli that are perceived as neither
aversive nor beneficial,” rather than as,
more generally, moderation in response
to human disturbance (Bejder et al.,
2009). The opposite process is
sensitization, when an unpleasant
experience leads to subsequent
responses, often in the form of
avoidance, at a lower level of exposure.
As noted, behavioral state may affect the
type of response. For example, animals
that are resting may show greater
behavioral change in response to
disturbing sound levels than animals
that are highly motivated to remain in
an area for feeding (Richardson et al.,
1995; NRC, 2003; Wartzok et al., 2003).
Controlled experiments with captive
marine mammals have showed
pronounced behavioral reactions,
including avoidance of loud sound
sources (Ridgway et al., 1997; Finneran
et al., 2003). Observed responses of wild
marine mammals to loud pulsed sound
sources (typically seismic airguns or
acoustic harassment devices) have been
varied but often consist of avoidance
behavior or other behavioral changes
suggesting discomfort (Morton and
Symonds, 2002; see also Richardson et
al., 1995; Nowacek et al., 2007).

Available studies show wide variation
in response to underwater sound;
therefore, it is difficult to predict
specifically how any given sound in a
particular instance might affect marine
mammals perceiving the signal. If a
marine mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
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Bejder, 2007; Weilgart, 2007; NRC,
2003). However, there are broad
categories of potential response, which
we describe in greater detail here, that
include alteration of dive behavior,
alteration of foraging behavior, effects to
breathing, interference with or alteration
of vocalization, avoidance, and flight.

Changes in dive behavior can vary
widely, and may consist of increased or
decreased dive times and surface
intervals as well as changes in the rates
of ascent and descent during a dive (e.g.,
Frankel and Clark, 2000; Costa et al.,
2003; Ng and Leung, 2003; Nowacek et
al.; 2004; Goldbogen et al., 2013a,b).
Variations in dive behavior may reflect
interruptions in biologically significant
activities (e.g., foraging) or they may be
of little biological significance. The
impact of an alteration to dive behavior
resulting from an acoustic exposure
depends on what the animal is doing at
the time of the exposure and the type
and magnitude of the response.

Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance
(e.g., Croll et al., 2001; Nowacek et al.,;
2004; Madsen et al., 2006; Yazvenko et
al., 2007). A determination of whether
foraging disruptions incur fitness
consequences would require
information on or estimates of the
energetic requirements of the affected
individuals and the relationship
between prey availability, foraging effort
and success, and the life history stage of
the animal.

Variations in respiration naturally
vary with different behaviors and
alterations to breathing rate as a
function of acoustic exposure can be
expected to co-occur with other
behavioral reactions, such as a flight
response or an alteration in diving.
However, respiration rates in and of
themselves may be representative of
annoyance or an acute stress response.
Various studies have shown that
respiration rates may either be
unaffected or could increase, depending
on the species and signal characteristics,
again highlighting the importance in
understanding species differences in the
tolerance of underwater noise when
determining the potential for impacts
resulting from anthropogenic sound

exposure (e.g., Kastelein et al., 2001,
2005b, 2006; Gailey et al., 2007).

Marine mammals vocalize for
different purposes and across multiple
modes, such as whistling, echolocation
click production, calling, and singing.
Changes in vocalization behavior in
response to anthropogenic noise can
occur for any of these modes and may
result from a need to compete with an
increase in background noise or may
reflect increased vigilance or a startle
response. For example, in the presence
of potentially masking signals,
humpback whales and killer whales
have been observed to increase the
length of their songs (Miller et al., 2000;
Fristrup et al., 2003; Foote ef al., 2004),
while right whales have been observed
to shift the frequency content of their
calls upward while reducing the rate of
calling in areas of increased
anthropogenic noise (Parks et al.,
2007b). In some cases, animals may
cease sound production during
production of aversive signals (Bowles
et al., 1994).

Avoidance is the displacement of an
individual from an area or migration
path as a result of the presence of a
sound or other stressors, and is one of
the most obvious manifestations of
disturbance in marine mammals
(Richardson et al., 1995). For example,
gray whales are known to change
direction—deflecting from customary
migratory paths—in order to avoid noise
from seismic surveys (Malme et al.,
1984). Avoidance may be short-term,
with animals returning to the area once
the noise has ceased (e.g., Bowles et al.,
1994; Goold, 1996; Stone et al., 2000;
Morton and Symonds, 2002; Gailey et
al., 2007). Longer-term displacement is
possible, however, which may lead to
changes in abundance or distribution
patterns of the affected species in the
affected region if habituation to the
presence of the sound does not occur
(e.g., Blackwell et al., 2004; Bejder et al.,
2006).

A flight response is a dramatic change
in normal movement to a directed and
rapid movement away from the
perceived location of a sound source.
The flight response differs from other
avoidance responses in the intensity of
the response (e.g., directed movement,
rate of travel). Relatively little
information on flight responses of
marine mammals to anthropogenic
signals exist, although observations of
flight responses to the presence of
predators have occurred (Connor and
Heithaus 1996). The result of a flight
response could range from brief,
temporary exertion and displacement
from the area where the signal provokes
flight to, in extreme cases, marine

mammal strandings (Evans and England
2001). However, it should be noted that
response to a perceived predator does
not necessarily invoke flight (Ford and
Reeves 2008), and whether individuals
are solitary or in groups may influence
the response.

Behavioral disturbance can also
impact marine mammals in more subtle
ways. Increased vigilance may result in
costs related to diversion of focus and
attention (i.e., when a response consists
of increased vigilance, it may come at
the cost of decreased attention to other
critical behaviors such as foraging or
resting). These effects have generally not
been demonstrated for marine
mammals, but studies involving fish
and terrestrial animals have shown that
increased vigilance may substantially
reduce feeding rates (e.g., Beauchamp
and Livoreil, 1997; Fritz et al., 2002;
Purser and Radford, 2011). In addition,
chronic disturbance can cause
population declines through reduction
of fitness (e.g., decline in body
condition) and subsequent reduction in
reproductive success, survival, or both
(e.g., Harrington and Veitch, 1992; Daan
et al., 1996; Bradshaw et al., 1998).
However, Ridgway et al. (2006) reported
that increased vigilance in bottlenose
dolphins exposed to sound over a five-
day period did not cause any sleep
deprivation or stress effects.

Many animals perform vital functions,
such as feeding, resting, traveling, and
socializing, on a diel cycle (24-hour
cycle). Disruption of such functions
resulting from reactions to stressors
such as sound exposure are more likely
to be significant if they last more than
one diel cycle or recur on subsequent
days (Southall et al., 2007).
Consequently, a behavioral response
lasting less than one day and not
recurring on subsequent days is not
considered particularly severe unless it
could directly affect reproduction or
survival (Southall et al., 2007). Note that
there is a difference between multi-day
substantive behavioral reactions and
multi-day anthropogenic activities. For
example, just because an activity lasts
for multiple days does not necessarily
mean that individual animals are either
exposed to activity-related stressors for
multiple days or, further, exposed in a
manner resulting in sustained multi-day
substantive behavioral responses.

Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle, 1950;
Moberg, 2000). In many cases, an
animal’s first and sometimes most



18812

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all
neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg, 1987; Blecha, 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al., 2004).

The primary distinction between
stress (which is adaptive and does not
normally place an animal at risk) and
“distress” is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic
costs of a stress response, energy
resources must be diverted from other
functions. This state of distress will last
until the animal replenishes its
energetic reserves sufficient to restore
normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well-studied through
controlled experiments and for both
laboratory and free-ranging animals
(e.g., Holberton et al., 1996; Hood et al.,
1998; Jessop et al., 2003; Krausman et
al., 2004; Lankford et al., 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals
have also been reviewed (Fair and
Becker, 2000; Romano et al., 2002b)
and, more rarely, studied in wild
populations (e.g., Romano et al., 2002a).
For example, Rolland et al. (2012) found
that noise reduction from reduced ship
traffic in the Bay of Fundy was
associated with decreased stress in
North Atlantic right whales. These and
other studies lead to a reasonable
expectation that some marine mammals
will experience physiological stress
responses upon exposure to acoustic

stressors and that it is possible that
some of these would be classified as
“distress.” In addition, any animal
experiencing TTS would likely also
experience stress responses (NRC 2003).

Auditory masking—Sound can
disrupt behavior through masking, or
interfering with, an animal’s ability to
detect, recognize, or discriminate
between acoustic signals of interest (e.g.,
those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al., 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
shipping, sonar, seismic exploration) in
origin. The ability of a noise source to
mask biologically important sounds
depends on the characteristics of both
the noise source and the signal of
interest (e.g., signal-to-noise ratio,
temporal variability, direction), in
relation to each other and to an animal’s
hearing abilities (e.g., sensitivity,
frequency range, critical ratios,
frequency discrimination, directional
discrimination, age or TTS hearing loss),
and existing ambient noise and
propagation conditions.

Under certain circumstances, marine
mammals experiencing significant
masking could also be impaired from
maximizing their performance fitness in
survival and reproduction. Therefore,
when the coincident (masking) sound is
man-made, it may be considered
harassment when disrupting or altering
critical behaviors. It is important to
distinguish TTS and PTS, which persist
after the sound exposure, from masking,
which occurs during the sound
exposure. Because masking (without
resulting in TS) is not associated with
abnormal physiological function, it is
not considered a physiological effect,
but rather a potential behavioral effect.

The frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. For example, low-frequency
signals may have less effect on high-
frequency echolocation sounds
produced by odontocetes but are more
likely to affect detection of mysticete
communication calls and other
potentially important natural sounds
such as those produced by surf and
some prey species. The masking of
communication signals by
anthropogenic noise may be considered
as a reduction in the communication
space of animals (e.g., Clark et al., 2009)
and may result in energetic or other

costs as animals change their
vocalization behavior (e.g., Miller et al.,
2000; Foote et al., 2004; Parks et al.,
2007b; Di Iorio and Clark 2009; Holt et
al., 2009). Masking can be reduced in
situations where the signal and noise
come from different directions
(Richardson et al., 1995), through
amplitude modulation of the signal, or
through other compensatory behaviors
(Houser and Moore 2014). Masking can
be tested directly in captive species
(e.g., Erbe, 2008), but in wild
populations it must be either modeled
or inferred from evidence of masking
compensation. There are few studies
addressing real-world masking sounds
likely to be experienced by marine
mammals in the wild (e.g., Branstetter et
al., 2013).

Masking affects both senders and
receivers of acoustic signals and can
potentially have long-term chronic
effects on marine mammals at the
population level as well as at the
individual level. Low-frequency
ambient sound levels have increased by
as much as 20 dB (more than three times
in terms of SPL) in the world’s ocean
from pre-industrial periods, with most
of the increase from distant commercial
shipping (Hildebrand, 2009). All
anthropogenic sound sources, but
especially chronic and lower-frequency
signals (e.g., from vessel traffic),
contribute to elevated ambient sound
levels, thus intensifying masking.

Non-auditory physiological effects—
Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to strong
underwater sound include stress,
neurological effects, bubble formation,
resonance effects, and other types of
organ or tissue damage (Cox et al., 2006;
Southall et al., 2007). Studies examining
such effects are limited. In general, little
is known about the potential for pile
driving to cause auditory impairment or
other physical effects in marine
mammals. Available data suggest that
such effects, if they occur at all, would
presumably be limited to short distances
from the sound source, where SLs are
much higher, and to activities that
extend over a prolonged period. The
available data do not allow
identification of a specific exposure
level above which non-auditory effects
can be expected (Southall et al., 2007)
or any meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in those ways. However, the proposed
activities do not involve the use of
devices such as explosives or mid-
frequency active sonar that are
associated with these types of effects.
Therefore, non-auditory physiological
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impacts to marine mammals are
considered unlikely.

Disturbance Reactions—Responses to
continuous sound, such as vibratory
pile installation, have not been
documented as well as responses to
pulsed sounds. With both types of pile
driving, it is likely that the onset of pile
driving could result in temporary, short
term changes in an animal’s typical
behavior and/or avoidance of the
affected area. Specific behavioral
changes that may result from this
proposed project include changing
durations of surfacing and dives,
moving direction and/or speed;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); and
avoidance of areas where sound sources
are located. If a marine mammal
responds to a stimulus by changing its
behavior (e.g., through relatively minor
changes in locomotion direction/speed
or vocalization behavior), the response
may or may not constitute taking at the
individual level, and is unlikely to
affect the stock or the species as a
whole. However, if a sound source
displaces marine mammals from an
important feeding or breeding area for a
prolonged period, potential impacts on
the stock or species could potentially be
significant if growth, survival and
reproduction are affected (e.g., Lusseau
and Bejder, 2007; Weilgart, 2007). Note
that the significance of many of these
behavioral disturbances is difficult to
predict, especially if the detected
disturbances appear minor.

Airborne Acoustic Effects from the
Proposed Activities—Pinnipeds that
occur near the project site could be
exposed to airborne sounds associated
with pile driving that have the potential
to cause behavioral harassment,
depending on their distance from pile
driving activities. Cetaceans are not
expected to be exposed to airborne
sounds that would result in harassment
as defined under the MMPA.

Airborne noise will primarily be an
issue for pinnipeds that are swimming
or hauled out near the project site
within the range of noise levels elevated
above the acoustic criteria. We
recognize that pinnipeds in the water
could be exposed to airborne sound that
may result in behavioral harassment
when looking with heads above water.
Most likely, airborne sound would
cause behavioral responses similar to
those discussed above in relation to
underwater sound. However, these
animals would previously have been
“taken” as a result of exposure to
underwater sound above the behavioral

harassment thresholds, which are in all
cases larger than those associated with
airborne sound. Thus, the behavioral
harassment of these animals is already
accounted for in these estimates of
potential take. Multiple instances of
exposure to sound above NMFS’
thresholds for behavioral harassment are
not believed to result in increased
behavioral disturbance, in either nature
or intensity of disturbance reaction.

Potential Pile Driving Effects on
Prey—Construction activities would
produce continuous (i.e., vibratory pile
driving) sounds and pulsed (i.e., impact
driving) sounds. Fish react to sounds
that are especially strong and/or
intermittent low-frequency sounds.
Short duration, sharp sounds can cause
overt or subtle changes in fish behavior
and local distribution. Hastings and
Popper (2005) identified several studies
that suggest fish may relocate to avoid
certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish, although
several are based on studies in support
of large, multiyear bridge construction
projects (e.g., Scholik and Yan, 2001,
2002; Popper and Hastings, 2009).
Sound pulses at received levels of 160
dB may cause subtle changes in fish
behavior. SPLs of 180 dB may cause
noticeable changes in behavior (Pearson
et al., 1992; Skalski et al., 1992). SPLs
of sufficient strength have been known
to cause injury to fish and fish
mortality.

The most likely impact to fish from
pile driving activities at the project area
would be temporary behavioral
avoidance within an undetermined
portion of the affected area. The
duration of fish avoidance of this area
after pile driving stops is unknown, but
a rapid return to normal recruitment,
distribution and behavior is anticipated.
In general, impacts to marine mammal
prey species from the proposed project
are expected to be minor and temporary
due to the relatively short and
intermittent timeframe (up to 28 driving
days over 6 months) of pile driving and
extraction.

Effects to Foraging Habitat—Pile
installation may temporarily impact
foraging habitat by increasing turbidity
resulting from suspended sediments.
Any increases would be temporary,
localized, and minimal. The contractor
must comply with state water quality
standards during these operations by
limiting the extent of turbidity to the
immediate project area. In general,
turbidity associated with pile
installation is localized to about a 25ft
radius around the pile (Everitt et al.,
1980). Furthermore, water quality
impacts are expected to be negligible

because the project area occurs in a high
energy, dynamic area with strong tidal
currents. Cetaceans are not expected to
be close enough to the project pile
driving areas to experience effects of
turbidity, and any pinnipeds in the area
could avoid localized areas of turbidity.
Therefore, the impact from increased
turbidity levels is expected to be
discountable to marine mammals.

It is important to note that pile
driving and removal activities at the
project site will not obstruct movements
or migration of marine mammals.

In summary, given the relatively short
(28 days) and intermittent nature of
sound associated with individual pile
driving and extraction events and the
relatively small area that would be
affected, pile driving activities
associated with the proposed action are
not likely to have a permanent, adverse
effect on any fish habitat, or populations
of fish species. Thus, any impacts to
marine mammal habitat are not
expected to cause significant or long-
term consequences for individual
marine mammals or their populations.

Estimated Take

This section provides an estimate of
the number of incidental takes proposed
for authorization through this IHA,
which will inform both NMFS’
consideration of “small numbers” and
the negligible impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance which
(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

Authorized takes would primarily be
by Level B harassment, as use of the
acoustic source (i.e., pile driving) has
the potential to result in disruption of
behavioral patterns for individual
marine mammals. There is also some
potential for auditory injury (Level A
harassment) to result, primarily for high
frequency species and a single phocid
species due to larger predicted auditory
injury zones. Auditory injury is unlikely
to occur for low-frequency, mid-
frequency species, or pinniped groups,
with the exception of harbor seals. The
proposed mitigation and monitoring
measures are expected to minimize the
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severity of such taking to the extent
practicable.

As described previously, no mortality
is anticipated or proposed to be
authorized for this activity. Below we
describe how the take is estimated.

Described in the most basic way, we
estimate take by considering: (1)
Acoustic thresholds above which NMFS
believes the best available science
indicates marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. Below, we
describe these components in more
detail and present the proposed take
estimate.

Acoustic Thresholds

Using the best available science,
NMEFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2011). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMEF'S uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 dB re 1 puPa (rms)
for continuous (e.g. vibratory pile-
driving, drilling) and above 160 dB re 1
uPa (rms) for non-explosive impulsive
(e.g., seismic airguns) or intermittent
(e.g., scientific sonar) sources. For in-air
sounds, NMFS predicts that pinnipeds

exposed above received levels of 100 dB
re 20 uPa (rms) will be behaviorally
harassed.

Chevron’s proposed activity includes
the use of continuous (vibratory driving)
and impulsive (impact driving) sources,
and therefore the 120 and160 dB re 1
uPa (rms) are applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Technical Guidance,
2016) identifies dual criteria to assess
auditory injury (Level A harassment) to
five different marine mammal groups
(based on hearing sensitivity) as a result
of exposure to noise from two different
types of sources (impulsive or non-
impulsive). Applicant’s proposed
activity includes the use of impulsive
(impact driving) and non-impulsive
(vibratory driving) sources.

These thresholds are provided in
Table 4. The references, analysis, and
methodology used in the development
of the thresholds are described in NMFS
2016 Technical Guidance, which may
be accessed at: http://
www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 4—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS Onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans ..........cccceeuenee.

Mid-Frequency (MF) Cetaceans ....
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater) ...
Otariid Pinnipeds (OW) (Underwater)

Cell 1: ka,ﬂat: 219 dB, LE,LF.24h: 183 dB ...vvveeeeeeee.
Cell 3: ka’ﬂat: 230 dB; LE,MF,24h: 185 dB ...
Cell 5: ka,ﬂat: 202 dB, LE,HF,24h: 155dB ...
Cell 7: ka’ﬂat: 218 dB; LE,pW,24hZ 185dB ..
Cell 9: ka,ﬂat: 232 dB, LE,OW,24h: 203 dB

Cell 2: LE,LF,24h: 199 dB.
Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,pW,24hZ 201 dB.
Cell 10: LE,OW.24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lok has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1uPa?s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds.

Pile driving will generate underwater
noise that potentially could result in
disturbance to marine mammals
swimming by the project area.
Transmission loss (TL) underwater is
the decrease in acoustic intensity as an
acoustic pressure wave propagates out

from a source until the source becomes
indistinguishable from ambient sound.
TL parameters vary with frequency,
temperature, sea conditions, current,
source and receiver depth, water depth,
water chemistry, and bottom
composition and topography. A
standard sound propagation model, the
Practical Spreading Loss model, was
used to estimate the range from pile
driving activity to various expected
SPLs at potential project structures. This
model follows a geometric propagation

loss based on the distance from the
driven pile, resulting in a 4.5 dB
reduction in level for each doubling of
distance from the source. In this model,
the SPL at some distance away from the
source (e.g., driven pile) is governed by
a measured source level, minus the TL
of the energy as it dissipates with
distance. The TL equation is:

TL = 15log10(R:/R>)

Where:
TL is the transmission loss in dB,


http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
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R, is the distance of the modeled SPL from
the driven pile, and

R is the distance from the driven pile of the
initial measurement.

The degree to which underwater noise
propagates away from a noise source is
dependent on a variety of factors, most
notably by the water bathymetry and
presence or absence of reflective or
absorptive conditions including the sea
surface and sediment type. The TL
model described above was used to
calculate the expected noise
propagation from both impact and
vibratory pile driving, using
representative source levels to estimate
the zone of influence (ZOI) or area
exceeding specified noise criteria.

Source Levels

Sound source levels from the Chevron
site were not available. Therefore,
literature values published for projects
similar to the Chevron project were used
to estimate source levels that could
potentially be produced. Results are
shown in Table 5.

Modifications at the four berths
require the placement of new 24-inch
diameter square concrete piles.
Approximately one to two of these piles
would be installed in one workday,
using impact driving methods. Based on
measured blow counts for 24-inch
concrete piles driven at the Long Wharf
Berth 4 in 2011, installation for each
pile could require up to approximately
300 blows and 1.5 second per blow
average over a duration of
approximately 20 minutes per pile, with
40 minutes of pile driving time per day

if two piles are installed. To estimate
the noise effects of the 24-inch square
concrete piles, the general values
provided by Caltrans (2015a) are shown
in Table 5.

To estimate the noise effects of impact

driving of 14-inch steel H piles, the
values provided by Caltrans were also
utilized. These source values are 208 dB
peak, 187 RMS, and 177 dB SEL(single
strike). Based on these levels, impact
driving of the 14-inch steel H piles is
expected to produce underwater sound
exceeded the Level B 160 dB RMS
threshold over a distance of 631 meters.

During construction, temporary
fendering would be installed at Berth 2
which will be supported by thirty-six
steel 14-inch steel H piles. It is
estimated that each pile could be driven
in five (5) minutes. Two (2) to four (4)
piles would be installed in any single
workday for a total of approximately 12
days of installation. For the purposes of
calculating the distance to Level A
thresholds, four piles per day is
assumed. The piles would be removed
after the permanent fenders are in place.
A vibratory hammer would be used to
vibrate the piles to facilitate pulling
them from the mud. The best match for
estimated source levels is the Port of
Anchorage pile driving test project.
During vibratory pile driving associated
with the Anchorage project, peak noise
levels ranged from 165 to 175 dB, and
the RMS ranged between 152 and 168
dB, both measured at approximately 15
meters (50 ft) (Caltrans 2015a).

The source levels for vibratory
installation of 36-inch temporary steel

piles were from the Explosive Handling
Wharf-2 (EHW-2) project located at the
Naval Base Kitsap in Bangor,
Washington as stated in Caltrans
(2015a). During vibratory pile driving
measured peak noise levels were
approximately 180 dB, and the RMS
was approximately 169 dB at a 10 meter
(33ft) distance. These temporary piles
would require a drive time per pile of
approximately 10 minutes. Up to four
(4) of these piles could be installed in
any single workday for a total of 40
minutes.

The most applicable source values for
wooden pile removal were derived from
measurements taken at the Port
Townsend dolphin pile removal in
Washington. During vibratory pile
extraction associated with this project,
which occurred under similar
circumstances, measured peak noise
levels were approximately 164 dB, and
the RMS was approximately 150 dB
(WSDOT 2011). Applicable sound
values for the removal of concrete piles
could not be located, but they are
expected to be similar to the levels
produced by wooden piles described
above, as they are similarly sized, non-
metallic, and will be removed using the
same methods.

During construction, 106 16-inch
timber piles, and seven 18 to 24-inch
square concrete piles would be
removed. Up to twelve of these piles
could be extracted in one workday.
Extraction time needed for each pile
may vary greatly, but could require
approximately 400 seconds
(approximately 7 minutes).

TABLE 5—THE SOUND LEVELS (dB PEAK, dB RMS, AND dB SSEL) EXPECTED TO BE GENERATED BY EACH HAMMER

AND PILE TYPE

Estimated Estimated sﬁsgtllg]::ﬁlge
T f il H t pressure pressure d
ype of pile ammer type level Level soun Iex;?osure
(dB Peak) (dB RMS) (dBegSeEL)
24-inch sQ. CONCrete .....ccceveviveieiieeeieee s IMPACE ......ooiii e 188 176 166
14-inch Temporary steel H-pile .... Impact ............ 208 187
14-inch Temporary steel H-pile .... Vibratory 180 *168
36-inch Steel Pipe ..o, Vibratory 180 169
Wood and concrete pile extraction Vibratory 164 150

*Measured at 15 m.

When NMFS Technical Guidance
(2016) was published, in recognition of
the fact that ensonified area/volume
could be more technically challenging
to predict because of the duration
component in the new thresholds, we
developed a User Spreadsheet that
includes tools to help predict a simple
isopleth that can be used in conjunction
with marine mammal density or

occurrence to help predict takes. We
note that because of some of the
assumptions included in the methods
used for these tools, we anticipate that
isopleths produced are typically going
to be overestimates of some degree,
which will result in some degree of
overestimate of Level A take. However,
these tools offer the best way to predict
appropriate isopleths when more

sophisticated 3D modeling methods are
not available, and NMFS continues to
develop ways to quantitatively refine
these tools, and will qualitatively
address the output where appropriate.
For stationary sources NMFS User
Spreadsheet predicts the closest
distance at which, if a marine mammal
remained at that distance the whole
duration of the activity, it would not
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incur PTS. Inputs used in the User

Spreadsheet, and the resulting isopleths

are reported below.

Table 6 shows the inputs that were
used in the User Spreadsheet to
determine cumulative PTS Thresholds.
Table 7 shows the Level A Isopleths as

TABLE 6—INPUTS FOR USER SPREADSHEET

determined utilizing inputs from Table
6. Level B isopleths for impact and
vibratory driving and extraction are
shown in Table 8.

dE.1: Impact pile dE.1: Impact pile A: Stationary A: Stationary A: Stationary
riving (stational riving (stational source: source: source:
Spreadsheet tab used sourcg:(impulsivgl, sourcg:(impulsivgl, non-impulsive, non-impulsive, non-impulsive,
intermittent) intermittent) continuous continuous continuous
Pile Type and Hammer Type .............. 24-inch sq. con- 14-inch Steel H 14-inch Steel H 36-in steel ............ Wood concrete
crete piles. pile. pile. pile extraction.
Source Level .......ccceviviiiinieiinen 166 (Single strike/ | 177 (Single strike/ | 168 RMS .............. 169 RMS ............. 150 RMS.
shot SEL). shot SEL).
Weighting Factor Adjustment (kHz) .... | 2 ..., 2 25 25 2.5.
Number of strikes in 1-h OR number | 300 ........cccceeveeennne 200 s NA e NA e NA.
of strikes per pile.
Activity Duration (h) within 24-h period 1.333.
OR number of piles per day.
Propagation (XLOGR) ......ccccvevevreeennen. 15.
Distance of source level measure- 10.

ment (meters);.

TABLE 7—RADIAL DISTANCES TO LEVEL A ISOPLETH DURING IMPACT AND VIBRATORY DRIVING

Distance in meters

(feet)
Project element requiring pile installation : :
frelc_qg\gr;cy freg/lulghcy fregll?gr;cy Phocid Otariid
cetaceans cetaceans cetaceans pinnipeds pinnipeds
Impact Driving:
24 inch square concrete (1-2 per day) ......c.cccoeeevieenns 52 (171) 2 (6) 62 (204) 28 (92) 2(7)
14-inch steel H pile (4 per day) .......cccoovveverieccnieenens 343 (1,124) 12 (40) 408 (1,339) 183 (602) 13 (44)
Vibratory Driving/Extraction:
14-inch steel H pile (4 per day) .....ccccovevieenieriennnenne 14 (46) 1(3) 21 (69) 9 (30) 1(3)
36-inch steel pipe pile (4 per day) .......ccccevvvirienineennen. 18 (58) 2 (5) 26 (86) 11 (35) 1(2)
Wood and concrete pile extraction (12 per day) .......... 2 (5) 0 (0) 2(7) 1(3) 0 (0)
TABLE 8—RADIAL DISTANCES TO LEVEL B ISOPLETHS DURING IMPACT AND VIBRATORY DRIVING
Distance to
. threshold
Pile type in meters
(feet)
Impact Driving (160 dB threshold):
24-inch square concrete .. 117 (382)
T4-INCH STEEI H Pl .ottt ettt et e eab e e b e e s ae e e ebe e e a e e ebe e e bt e saeeebeesaneenbeeeaneens 631 (2,070)

Vibratory Driving/Extraction (120 dB threshold):

T4-INCH STEEI H Pl .ttt ettt et e e e e bt e b e e s ae e e bt e s a e e ebe e e bt e san e et e esaneeabeeeaneens

36-inch steel pipe pile
Wood and concrete pile extraction

23,773 (77,995)
18,478 (60,609)
1,000 (3,280)

Marine Mammal Occurrence

In this section we provide the

information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.
San Francisco Bay has five known
harbor seal haul out sites that include
Alcatraz Island, Castro Rocks, Yerba
Buena Island, Newark Slough, and
Mowry Slough. Yerba Buena Island,
Alcatraz and Castro Rocks are within or
near the areas within ensonified Level B
zones. Castro Rocks is the largest harbor
seal haul out site in the northern part of

San Francisco Bay and is the second

largest pupping site in the Bay (Green et
al. 2002). The pupping season is from
March to June in San Francisco Bay.
During the molting season (typically
June—July and coincides with the period
when piles will be driven) as many as
approximately 130 harbor seals on
average have been observed using Castro
Rocks as a haul out. Harbor seals are
more likely to be hauled out in the late
afternoon and evening, and are more
likely to be in the water during the
morning and early afternoon (Green et

al. 2002). However, during the molting
season, harbor seals spend more time
hauled out and tend to enter the water
later in the evening. During molting,
harbor seals can stay onshore resting for
an average of 12 hours per day during
the molt compared to around 7 hours
per day outside of the pupping/molting
seasons (NPS 2014). Tidal stage is a
major controlling factor of haul out
usage at Castro Rocks with more seals
present during low tides than high tide
periods (Green et al. 2002).
Additionally, the number of seals
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hauled out at Castro Rocks also varies
with the time of day, with
proportionally more animals hauled out
during the nighttime hours (Green et al.
2002). Therefore, the number of harbor
seals in the water around Castro Rocks
will vary throughout the work period.
The number of harbor seals located at
Castro Rocks is based on the highest
mean plus the standard error of harbor
seals observed at Castro Rocks during
recent annual surveys conducted by the
National Park Service (NPS) (Codde, S.
and S. Allen 2013, 2015, and 2017),
resulting in a value of 176 seals. The
same NPS survey determined that
harbor seal population in the Central
Bay at Alcatraz and Yerba Buena Island
is approximately 167 seals (Codde, S.
and S. Allen 2013, 2015, and 2017).

California sea lions haul out primarily
on floating docks at Pier 39 in the
Fisherman’s Wharf area of the San
Francisco Marina, approximately 12.5
km (7.8 miles) southwest of the project
area. Based on counts done in 1997 and
1998, the number of California sea lions
that haul out at Pier 39 fluctuates with
the highest occurrences in August and
the lowest in June. In addition to the
Pier 39 haulout, California sea lions
haul out on buoys and similar structures
throughout the Bay. They are seen
swimming off mainly the San Francisco
and Marin shorelines within the Bay but
may occasionally enter the project area
to forage. Over the monitoring period for
the RSRB, monitors sighted at least 90
California sea lions in the North Bay
and at least 57 in the Central Bay
(Caltrans 2012). During monitoring for
the San Francisco-Oakland Bay Bridge
(SFOBB) Project in the central Bay, 69
California sea lions were observed in the
vicinity of the bridge over a 17-year
period from 2000-2017 (Caltrans 2018),
and from these observations, an
estimated density of 0.161 animals per
square kilometer (km2) is derived
(NMFS 2018).

A small but growing population of
harbor porpoises utilizes San Francisco
Bay. Harbor porpoises are typically
spotted in the vicinity of Angel Island
and the Golden Gate (6 and 12 km
southwest respectively) with lesser
numbers sighted in the vicinity of
Alcatraz and around Treasure Island
(Keener 2011). Porpoises but may utilize
other areas in the Central Bay in low
numbers, including the proposed
project area. However, harbor porpoise
are naturally inclined to remain near the
shoreline areas and downstream of large
landmasses as they are constantly
foraging. For this reason, the project
area would present a less than likely
area to observe harbor porpoise as they
would either need to traverse the

perimeter of the Bay to arrive there, or
would have to swim through the open
Bay. Both scenarios are possible, but
would represent uncmmon behavior.
Based on monitoring conducted for the
SFOBB project, between 2000-2017 an
in-water density of 0.031 animals per
km?2 estimated by Caltrans for this
species. However, porpoise occurrence
increased significantly in 2017 resulting
in a 2017 only density of 0.167 animals
per km? (Caltrans 2018).

Small numbers of northern elephant
seals haul out or strand on coastline
within the Central Bay. Monitoring of
marine mammals in the vicinity of the
SFOBB has been ongoing for 15 years;
from those data, Caltrans has produced
an estimated at-sea density for northern
elephant seal of 0.06 animal per km?
(Caltrans, 2015b). Most sightings of
northern elephant seal in San Francisco
Bay occur in spring or early summer,
and are less likely to occur during the
periods of in-water work for this project.
As aresult, densities during pile driving
for the proposed action would be much
lower.

The incidence of northern fur seal in
San Francisco Bay depends largely on
oceanic conditions, with animals more
likely to strand during El Nifo events.
The likelihood of El Nifio conditions
occurring in 2018 is currently low, with
La Nifia or neutral conditions expected
to develop (NOAA, 2018).

The range of the bottlenose dolphin
has expanded northward along the
Pacific Coast since the 1982—-1983 El
Nifio (Carretta et al. 2013, Wells and
Baldridge 1990). They now occur as far
north as the San Francisco Bay region
and have been observed along the coast
in Half Moon Bay, San Mateo, Ocean
Beach in San Francisco, and Rodeo
Beach in Marin County. Observations
indicate that bottlenose dolphin
occasionally enter San Francisco Bay,
sometimes foraging for fish in Fort Point
Cove, just east of the Golden Gate Bridge
(Golden Gate Cetacean Research 2014).
Transient individuals of this species
occasionally enter San Francisco Bay,
but observations indicate that they
usually remain in proximity to the
Golden Gate near the mouth of the Bay.
Beginning in 2015, two individuals have
been observed frequently in the vicinity
of Oyster Point, located south of San
Francisco (GGCR, 2016; GGCR 2017;
Perlman, 2017). Bottlenose dolphins are
being observed in San Francisco Bay
more frequently in recent years. Groups
with an average size of five animals
have been observed entering the Bay in
the vicinity of Yerba Buena Island at a
rate of once per week. They usually are
observed over two week spans and then

depart for an extended period of time.
(NMFS, 2017b).

Gray whales occasionally enter the
Bay during their northward migration
period, and are most often sighted in the
Bay between February and May. Most
venture only about 2 to 3 km (about 1—
2 miles) past the Golden Gate, but gray
whales have occasionally been sighted
as far north as San Pablo Bay. Pile
driving is not expected to occur during
this time, and gray whales are not likely
to be present at other times of year.

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

The following assumptions are made
when estimating potential incidences of
take:

¢ All marine mammal individuals
potentially available are assumed to be
present within the relevant area, and
thus incidentally taken;

¢ An individual can only be taken
once during a 24-h period;

e Exposures to sound levels at or
above the relevant thresholds equate to
take, as defined by the MMPA.

Limited density data is available for
marine mammal species in San
Francisco Bay. Estimates here are
determined using data taken during
marine mammal monitoring associated
with RSRB retrofit project, the San
Francisco-Oakland Bay Bridge
replacement project, and other marine
mammal observations for San Francisco
Bay. For Pacific harbor seal, data was
also derived from recent annual surveys
of haul outs in the Bay conducted by the
National Park Service (Codde, S. and S.
Allen. 2013, 2015, and 2017).

Pacific Harbor Seal

As noted above, take estimates are
based on the highest mean plus the
standard error of harbor seals observed
by NPS at Castro Rocks which equals
176 animals. (Codde, S. and S. Allen.
2013, 2015, and 2017) Since pile driving
would occur intermittently during the
day, varying sets of animals may be
hauled out or in the water. For
simplicity, this analysis assumes that
since harbor seals haul out for around
7 hours when not pupping/molting,
7/24 or 29 percent of the harbor seals
would not be in the water during pile
driving and would not be exposed.
Thus, it is estimated that 71 percent of
the 176 individuals (125 individuals)
will be in the water at some point
during each work day, and potentially
exposed to underwater noise from pile
driving. Of these 125 seals, the
proportion that may enter the areas over
which the Level B harassment
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thresholds may be exceeded are
estimated as follows:

e Impact driving of 24-inch concrete
piles at all Berths: It is assumed that 10
percent of the animals that enter the
water from Castro Rocks will enter the
small Level B zones associated with this
pile type as shown in Figure 6-1 in the
application. Thus, it is estimated that up
to 12.5 individuals per day could be
exposed (125/10 = 12.5) by entering the
Level B harassment zone to the south of
Castro Rocks.

e Impact driving of 14-inch steel H
piles: Impact driving would only occur
in the event that a pile encounters an
obstruction such as an old timber pile
beneath the mud line. These piles will
be preferentially driven with a vibratory
driver, which would have a larger Level
B zone but a smaller Level A zone than
installation with an impact driver. Thus,
Level B take for this activity is based on
installation using vibratory driver, while
Level A take is based on installation
using impact driving. For the purposes
of calculating Level A take, as a
proportion of Level B take, it is assumed
that approximately 25 percent of the 125
harbor seals using Castro Rocks could
approach and be subject to Level B
harassment due to the size and location
of the Level B isopleth (Figure 6-2 in
application). Therefore, it is assumed

that up to 31.25 individuals per day
could be exposed when this activity is
being conducted.

e Vibratory driving and removal of
the 36-inch steel pipe piles at Berth 4:
Isopleths for this vibratory driving
encompass Castro Rocks, therefore it is
assumed that all of the estimated 125
animals in the water, could be exposed
when these piles are being driven at
Berth 4.

o Vibratory driving/extraction of the
14-inch H piles at Berth 2: Isopleths for
this vibratory driving encompass Castro
Rocks, therefore is assumed that all of
the 125 animals in the water could be
exposed when this activity is being
conducted at Berth 2.

e Vibratory removal of timber and
concrete piles at Berths 1, 2 and 4: Due
to the small size of the Level B zone for
this activity, fewer harbor seals are
expected to be exposed to Level B
harassment. It is assumed that
approximately 25 percent of the 125
harbor seals using Castro Rocks could
approach and be subject to Level B
harassment. Therefore, it is assumed
that up to 31.25 individuals per day
could be exposed when this activity is
being conducted.

In order to account for other
individuals that may be foraging in the
more distant part of the Level B

harassment zone, additional take of
harbor seal has been estimated based on
other harbor seal populations in the
Central Bay. Using the same data set
(Codde, S. and S. Allen. 2013, 2015, and
2017) that was used for Castro Rocks, a
population for the Central Bay of 167
harbor seals was established based on
other Central Bay haulouts at Alcatraz
and Yerba Buena Island. The area of the
Central Bay (bound by the Golden Gate,
Richmond Bridge, SFOBB, and
adjoining coastline) is approximately
134 km?, resulting in a harbor seal
density of 1.25 animals per km2. The
population that hauls out at Castro
Rocks is not included in this density
estimate because of the proximity of the
haul site to the project and potential
take of those harbor seals has been
estimated separately using the methods
described above. The estimated take
based on the Central Bay density is
added to the take estimated for the
Castro Rocks population, as provided in
Table 9 below. Also provided in Table
9 is the estimated Level A take for
impact driving of the steel 14-inch H
piles, which has been estimated by
taking Level B take and multiplying it
by the ratio of the Level A zone area to
the Level B zone area as requested by
NMEFS. Level A take is not requested for
vibratory driving.

TABLE 9—DAILY LEVEL A AND LEVEL B HARASSMENT ESTIMATE FOR PACIFIC HARBOR SEAL

Estimated Level B take per day
Level A zone, Estimated
Pile type Level B zone minus Central bay ' . Level A take
: y Project Harbor o
(km?2) exg(l)uns(;on (1.25 per km2) vicinity 1 seal—total per day—total
(km?2)
Vibratory Driving:
14-inch steel H pile .......ccccoceenienee. 192.31 NA 239.55 125 364.55 NA
36-inch steel pile ..o 176.44 NA 219.76 125 344.76 NA
Timber/Concrete Pile Removal ......... 3.69 NA 4.59 31.25 35.84 NA
Impact Driving:
14-inch steel H pile .......cccooeenienee. 1.36 0.10 *1.69 *31.25 *32.88 2.47
24-inch concrete pile ........ccceceeeeene 0.04 0 0.05 12.5 12.55 0

1Based on 71 percent of 176 individuals that haul out at Castro Rocks, approximately 1,000 m from project site.
*Only displayed to provide the calculation of Level A take. Level B take authorized for vibratory driving would cover any level B take from oc-

casional impact driving.

For impact pile driving of the 14-inch
steel H piles, the PTS Zone is large
enough to warrant a smaller exclusion
zone and the authorization of some
Level A harassment for harbor seal so
that pile driving can be completed on
schedule. A 35 meter shutdown zone

(smaller than the Level A Zone) for this
species would be established, but

individuals that place themselves in the

Level A zone but outside of the shut-
down zone may experience Level A
harassment, if they reside in that area
for a long enough duration.

California Sea Lion

The estimated California seal lion
density of 0.16 animals per km?
previously described was used to
calculate potential Level B exposures as
shown in Table 10.
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TABLE 10—DAILY LEVEL B HARASSMENT EXPOSURE ESTIMATE FOR CALIFORNIA SEA LION
Level B Take
estimate
(based on
Central Bay
. Level B zone :
Pile type density
(km2) of
0.16
animals
per km2)
Vibratory Driving:
T4-INCH STEEI H PIIE ...ttt h et b et et e b e e et esae e et e e nan e e b e e sane s 192.31 17.30
36-inch steel pile 176.44 15.88
Timber/Concrete Pile REMOVAL .........oooiiiiiiiiieiie ettt ettt et er et e e bt nanesre e i 3.69 0.33
Impact Driving:
T4-INCH STEEI H PIlE ...ttt b et b e et e et e e et e sae e et e e nan e e neesnne s NA NA
24-INCH CONCIBEE PIIE ... e e s e e s r e s b e s n e sae e sne s 0.17 0.02

Harbor Porpoise

Based on monitoring conducted for
the SFOBB project described previously,
an in-water density of 0.17 animals per
km? was estimated by Caltrans for this
species (NMFS 2017b). Using this in-

water density and the areas of potential
harassment, take is estimated for harbor
porpoise as provided in Table 11. Also
provided in Table 11 is the estimated
Level A take for impact driving, which
has been estimated by taking Level B
take and multiplying it by the ratio of

the Level A zone area to the Level B
zone area. A single harbor porpoise
could be exposed to Level A harassment
during impact driving or 14-inch steel
H-piles as shown in Table 13. NMFS,
however, conservatively proposes to
authorize Level A take of two animals.

TABLE 11—DAILY LEVEL A AND LEVEL B HARASSMENT ESTIMATE FOR PACIFIC HARBOR PORPOISE

Level A zone, Level B e g
minus estimate stimate:
Pile type Lev?&gzione exclusion central bay Level A take
zone in-water— per day
(km?2) 0.17 per km?
Vibratory Driving:
14-inch steel H PIle ..o 192.31 | 32.69 NA
36-INCh StEEI PIIE ... 17644 | oo 29.99 NA
Timber/Concrete Pile REMOVAL ........ccccoiiiiiiiiiiiinie e 3.69 | i 0.63 NA
Impact Driving:
14-inch steel H PIle ..o 1.36 *0.32 *0.23 0.05
24-INCh CONCTELE PIlE ...eeeieeeeiiieeee e e 0.04 0 0.04 0

*Only displayed to provide the calculation of Level A take. Level B take authorized for vibratory driving would cover any Level B take from oc-

casional impact driving.

For impact pile driving of the 14-inch
H piles, the Level A Zone is large
enough to warrant the authorization of
some Level A. A 250 meter shutdown
zone for this species would be
established, but individuals that place
themselves in the Level A zone but
outside of the shut-down zone may
experience Level A harassment, if they
reside in that area for a long enough
duration.

Northern Elephant Seal

Monitoring of marine mammals in the
vicinity of the SFOBB has been ongoing
for produced an estimated density for
northern elephant seal of 0.06 animal
per km? (Caltrans, 2015b). Most
sightings of northern elephant seal in
San Francisco Bay occur in spring or
early summer, and are less likely to
occur during the periods of in-water
work for this project. As a result,
densities during pile driving for the

proposed action would be much lower.
It is possible that a lone northern
elephant seal may enter the Level B
harassment area once per day during
pile driving, for a total of 28 takes. Level
A harassment of this species is not
expected to occur and is not proposed
by NMFS.

Northern Fur Seal

As noted previously, the incidence of
northern fur seal in San Francisco Bay
depends largely on oceanic conditions,
with animals more likely to strand
during El Nifio events. The likelihood of
El Nifio conditions occurring in 2018 is
currently low, with La Nifia or neutral
conditions expected to develop (NOAA,
2018). Given the low probability that fur
seals would enter into the Bay and
project area in 2018, Chevron has
conservatively requested and NMFS is
proposing authorization of 10 fur seals
takes by Level B harassment. Level A

harassment of this species is not
anticipated or authorized by NMFS.

Bottlenose Dolphin

When this species is present in San
Francisco Bay, it is more typically found
close to the Golden Gate. Recently,
beginning in 2015, two individuals have
been observed frequently in the vicinity
of Oyster Point (GGCR, 2016; GGCR
2017; Perlman, 2017). The average
reported group size for bottlenose
dolphins is five. Reports show that a
group normally comes into San
Francisco Bay near Yerba Buena Island
once per week for approximately 2-week
stints and then leaves the Bay (NMFS,
2017b). Chevron assumed groups of five
individuals may enter San Francisco
Bay and the ensonified area three times
during separate two-week spans.
Therefore, groups of 5 animals would
potentially be exposed at a rate of once
per week over six weeks, resulting in up
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to 30 Level B exposures. As such, NMFS
proposes to authorize the take by Level
B harassment of 30 bottlenose dolphins.
Although a small Level A zone for mid-
frequency cetaceans is estimated during
impact driving, marine mammal
monitoring of the shutdown would
ensure that take by Level A harassment
does not occur.

Gray Whale

Gray whales are the only whale
species that travels far into San
Francisco Bay with any regularity. They
occasionally enter the Bay during their
northward migration period, and are
most often sighted in the Bay between
February and May. Most venture only

about 2 to 3 kilometers (about 1-2
miles) past the Golden Gate, but gray
whales have occasionally been sighted
as far north as San Pablo Bay. Pile
driving is not anticipated to occur
during the February through May
timeframe and gray whales are not
likely to be present at other times of
year. In the very unlikely event that a
gray whale or pair of gray whales makes
its way close to the project area while
pile driving activities are under way,
Chevron has requested take by Level B
harassment of up to two (2) gray whales
per year. NMFS agrees and proposes the
take of 2 gray whales by Level B
harassment. No Level A take is
proposed.

Tables 12 and 13 summarize the
estimate of Level B and Level A
harassment, respectively, for each
species by pile driving activity for the
2018 construction season. For harbor
seals, sea lions, harbor porpoise and
elephant seals, the Level B harassment
estimates are based on the number of
individuals assumed to be exposed per
day, the number of days of pile driving
expected based on an average
installation rate. The Level A
harassment estimates are derived from
the Level B harassment estimates by
taking the Level B harassment and
multiplying it by the fractional ratio of
the area of the Level A zone to the Level
B zone.

TABLE 12—TOTAL ESTIMATED TAKE BY LEVEL B HARASSMENT BY SPECIES AND PILE TYPE

' . . Number Number Species
Pile type Pile driver type of piles of éjanv;ng Harbor CA sea Harbor Gray N. elephant N. fur Bottlenose
Y seal lion porpoise * whale * seal seal dolphin
36-inch steel template | Vibratory ..........cccccceee. 8 2 689.01 56.46 58.93 NA 2 NA NA
pile**.
Concrete pile removal | Vibratory ...........c.......... 5 1 35.78 0.59 0.62 NA 1 NA NA
24-inch concrete .......... Impact ............. 8 8 100.23 0.06 0.06 NA 8 NA NA
14-inch H pile Impact/Vibratory 36 12| 4,371.28 369.24 385.39 NA 12 NA NA
installation***.
Timber pile removal ..... Vibratory .....ccccceeeeeiene 53 5 178.89 2.95 3.08 NA 5 NA NA
Total take by SPe- | .oooioieieicieecrceeie | e | e 5,375 429 448 2 28 10 30
cies (2018).

*Take is not calculated by activity type for these species, only a total is given.

**Only the installation of the template piles will occur in 2018. Take associated with their removal will be requested in a subsequent IHA.

***These piles will be preferentially driven with a vibratory driver, which would have a larger Level B zone than installation with an impact driver. Thus, Level B take
for this species is based on installation using vibratory driver, and not an impact driver.

TABLE 13—PROPOSED TAKE BY LEVEL A HARASSMENT

: : " Number of Harbor Harbor
Pile type Pile driver type driving days seal porpoise

36-inch steel template pile ......cccoooiiiiiiiiin Vibratory ......ccccceviiiiiniienn, 2 0 0
Concrete pile removal Vibratory .... 1 0 0
24-inch concrete ............ Impact ........cc...... 8 0 0
14-inch H pile installation ............cccooeiiiiiiieeieeeeee e Impact/Vibratory .........cccoeeeeee. 12 29 0.65
Timber pile removal ...........cccoooiiiiiii e Vibratory ......ccooeviiiiiiieee 5 0 0

TOtal tAKE ..o | e e | e 29 1

Table 14 provides a summary of B takes as well as the percentage of a
proposed authorized Level A and Level  stock or population proposed for take.
TABLE 14—PROPOSED AUTHORIZED TAKE AND PERCENTAGE OF STOCK OR POPULATION
Proposed Proposed
; authorized authorized Percent
Species Stock Level A Level B population
takes takes

Harbor seal ........cccoveeeeeiiii e California ........coceeeeeeieeciieeeeeeeecee e 29 5,375 174
California sea lion . Eastern U.S ... | e 429 <0.01
Harbor porpoise .... San Francisco—Russian River ...........c.ccceeeee. 2 448 4.5
Northern elephant seal .. California Breeding ........cccoceeiiviieiniiniieiiien | e 28 <0.01
Gray whale .......cccoceveene Eastern North Pacific .........c.coociiiiiniiis 2 <0.01
Northern fur seal ... California ......ceeeveeeieeeeeee e 10 <0.01
Bottlenose Dolphin ... California Coastal ........cccceveevirveiiniciciees 30 6.6
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Proposed Mitigation

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting
the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses (latter not
applicable for this action). NMFS
regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned) the likelihood
of effective implementation (probability
implemented as planned) and;

(2) the practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Mitigation for Marine Mammals and
Their Habitat

The following measures would apply
to Chevron’s mitigation requirements:

e Seasonal Restriction—To minimize
impacts to listed fish species, pile-
driving activities would occur between
June 1 and November 30.

e Daylight Construction Period—
Work would occur only during daylight
hours (7:00 a.m. to 7:00 p.m.) when
visual marine mammal monitoring can
be conducted.

e Establishment of Shutdown Zone—
For all pile driving/removal and drilling
activities, Chevron will establish a
shutdown zone. The purpose of a
shutdown zone is generally to define an
area within which shutdown of activity
would occur upon sighting of a marine
mammal (or in anticipation of an animal
entering the defined area). A shutdown
zone will be established which will
include all or a portion of the area
where underwater SPLs are expected to
reach or exceed the cumulative SEL
thresholds for Level A harassment as
provided in Table 7. The shutdown
isopleths for pinnipeds (harbor seals,
California sea lion, Northern elephant
seal, northern fur seal) and mid-
frequency cetaceans (common dolphins)
will be set at 35 meters; for high-
frequency cetaceans (harbor porpoises)
at 250 meters; and for low-frequency
cetaceans (gray whales) at 350 meters.

e 10-Meter Shutdown Zone—During
the in-water operation of heavy
machinery (e.g., barge movements), a
10-m shutdown zone for all marine
mammals will be implemented. If a
marine mammal comes within 10 m,
operations shall cease and vessels shall
reduce speed to the minimum level
required to maintain steerage and safe
working conditions.

e Establishment of Monitoring Zones
for Level A and Level B—Chevron will
establish and monitor Level A
harassment zones during impact driving
for harbor seal extending to 183 meters
and harbor seals and extending to 408
m for harbor porpoises. These are areas
beyond the shutdown zone in which
animals could be exposed to sound
levels that could result in PTS. Chevron
will also establish and monitor Level B
harassment zones which are areas where
SPLs are equal to or exceed the 160 dB
rms threshold for impact driving and
the 120 dB rms threshold during
vibratory driving and extraction.
Monitoring zones provide utility for
observing by establishing monitoring
protocols for areas adjacent to the
shutdown zones. Monitoring zones
enable observers to be aware of and
communicate the presence of marine
mammals in the project area outside the
shutdown zone and thus prepare for a
potential cease of activity should the
animal enter the shutdown zone. The
Level B zones are depicted in Table 8.
As shown, the largest Level B zone is
equal to 192.31 km2, making it
impossible for Protected Species
Observers (PSOs) to view the entire
harassment area. Due to this, Level B
exposures will be recorded and
extrapolated based upon the number of
observed take and the percentage of the
Level B zone that was not visible.

e Soft Start—The use of a soft-start
procedure are believed to provide
additional protection to marine
mammals by providing warning and/or
giving marine mammals a chance to
leave the area prior to the hammer
operating at full capacity. Chevron shall
use soft start techniques when impact
pile driving. Soft start requires
contractors to provide an initial set of
strikes at reduced energy, followed by a
thirty-second waiting period, then two
subsequent reduced energy strike sets.

e Pile Caps/Cushions—Chevron will
employ the use of pile caps or cushions
as sound attenuation devices to reduce
impacts from sound exposure during
impact pile driving.

e Pre-Activity Monitoring—Pre-
activity monitoring shall take place from
30 minutes prior to initiation of pile
driving activity and post-activity
monitoring shall continue through 30
minutes post-completion of pile driving
activity. Pile driving may commence at
the end of the 30-minute pre-activity
monitoring period, provided observers
have determined that the shutdown
zone is clear of marine mammals, which
includes delaying start of pile driving
activities if a marine mammal is sighted
in the zone, as described below.

e If a marine mammal approaches or
enters the shutdown zone during
activities or pre-activity monitoring, all
pile driving activities at that location
shall be halted or delayed, respectively.
If pile driving is halted or delayed due
to the presence of a marine mammal, the
activity may not resume or commence
until either the animal has voluntarily
left and been visually confirmed beyond
the shutdown zone and 15 minutes have
passed without re-detection of the
animal. Pile driving activities include
the time to install or remove a single
pile or series of piles, as long as the time
elapsed between uses of the pile driving
equipment is no more than thirty
minutes.

¢ Non-authorized Take Prohibited—If
a species for which authorization has
not been granted or a species for which
authorization has been granted but the
authorized takes are met, is observed
approaching or within the monitoring
zone, pile driving and removal activities
must shut down immediately using
delay and shut-down procedures.
Activities must not resume until the
animal has been confirmed to have left
the area or an observation time period
of 15 minutes has elapsed.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMFS has preliminarily determined
that the proposed mitigation measures
provide the means effecting the least
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practicable impact on the affected
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the proposed action area.
Effective reporting is critical both to
compliance as well as ensuring that the
most value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

¢ Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

e Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

¢ How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

Visual Monitoring

The following visual monitoring
measures are proposed in the ITHA.

¢ Biological monitoring would occur
within one week before the Project’s
start date, to establish baseline
observations.

¢ Monitoring distances, in accordance
with the identified shutdown, Level A,
and Level B zones, will be determined
by using a range finder, scope, hand-
held global positioning system (GPS)
device or landmarks with known
distances from the monitoring positions.

¢ Monitoring locations will be
established at locations offering best
views of the monitoring zone.

e Monitoring will be continuous
unless the contractor takes a break
longer than 2 hours from active pile and
sheet pile driving, in which case,
monitoring will be required 30 minutes
prior to restarting pile installation.

¢ For in-water pile driving, under
conditions of fog or poor visibility that
might obscure the presence of a marine
mammal within the shutdown zone, the
pile in progress will be completed and
then pile driving suspended until
visibility conditions improve.

o At least two PSOs will be actively
scanning the monitoring zone during all
pile driving activities.

¢ Monitoring of pile driving shall be
conducted by qualified PSOs (see
below), who shall have no other
assigned tasks during monitoring
periods. Chevron shall adhere to the
following conditions when selecting
observers:

(1) Independent PSOs shall be used
(i.e., not construction personnel);

(2) At least one PSO must have prior
experience working as a marine
mammal observer during construction
activities;

(3) Other PSOs may substitute
education (degree in biological science
or related field) or training for
experience; and

(4) Chevron shall submit PSO CVs for
approval by NMFS.

e Chevron will ensure that observers
have the following additional
qualifications:

(1) Ability to conduct field
observations and collect data according
to assigned protocols.

(2) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

(3) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

(4) Writing skills sufficient to prepare
a report of observations including but

not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

(5) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

A draft marine mammal monitoring
report would be submitted to NMFS
within 90 days after the completion of
pile driving and removal activities. It
will include an overall description of
work completed, a narrative regarding
marine mammal sightings, and
associated marine mammal observation
data sheets. Specifically, the report must
include:

¢ Date and time that monitored
activity begins or ends;

e Construction activities occurring
during each observation period;

¢ Deviation from initial proposal in
pile numbers, pile types, average
driving times, etc.

e Weather parameters (e.g., percent
cover, visibility);

e Water conditions (e.g., sea state,
tide state);

¢ For each marine mammal sighting
the following must be recorded:

(1) Species, numbers, and, if possible,
sex and age class of marine mammals;

(2) Description of any observable
marine mammal behavior patterns,
including bearing and direction of travel
and distance from pile driving activity;

(3) Location and distance from pile
driving activities to marine mammals
and distance from the marine mammals
to the observation point;

(4) Estimated amount of time that the
animals remained in the Level B zone

e Description of implementation of
mitigation measures within each
monitoring period (e.g., shutdown or
delay);

e Other human activity in the area.

¢ A summary of the following must
be included in the report.

(1) Total number of individuals of
each species detected within the Level
A and Level B Zones, and estimated
take extrapolated across entire Level B
zone; and

(2) Daily average number of
individuals of each species
(differentiated by month as appropriate)
detected within the Level B Zone, and
estimated take extrapolated across entire
Level B zone.

If no comments are received from
NMFS within 30 days, the draft final
report will constitute the final report. If



Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

18823

comments are received, a final report
addressing NMFS comments must be
submitted within 30 days after receipt of
comments.

In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the THA (if issued), such
as an injury, serious injury or mortality,
Chevron would immediately cease the
specified activities and report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
West Coast Regional Stranding
Coordinator. The report would include
the following information:

¢ Description of the incident;

¢ Environmental conditions (e.g.,
Beaufort sea state, visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

¢ Species identification or
description of the animal(s) involved;

¢ Fate of the animal(s); and

e Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with Chevron to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. Chevron would not be able
to resume their activities until notified
by NMFS via letter, email, or telephone.

In the event that Chevron discovers an
injured or dead marine mammal, and
the lead PSO determines that the cause
of the injury or death is unknown and
the death is relatively recent (e.g., in
less than a moderate state of
decomposition as described in the next
paragraph), Chevron would immediately
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
and the West Coast Regional Stranding
Coordinator. The report would include
the same information identified in the
paragraph above. Activities would be
able to continue while NMFS reviews
the circumstances of the incident.
NMFS would work with Chevron to
determine whether modifications in the
activities are appropriate.

In the event that Chevron discovers an
injured or dead marine mammal and the
lead PSO determines that the injury or
death is not associated with or related
to the activities authorized in the IHA
(e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, or scavenger damage),
Chevron would report the incident to
the Chief of the Permits and
Conservation Division, Office of

Protected Resources, NMFS, and the
West Coast Regional Stranding
Coordinator within 24 hours of the
discovery. Chevron would provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.

Hydroacoustic Monitoring

Sound Source Verification (SSV)
testing of would be conducted under
this IHA. The purpose of the proposed
acoustic monitoring plan is to collect
underwater sound-level information at
both near and distant locations during
vibratory pile extraction and installation
and impact pile installation. The plan
provides a protocol for hydroacoustic
measurements during pile driving
operations. Acoustic monitoring would
be conducted on a minimum of two of
each pile type. Since little data exist for
source levels associated with
installation of 24-inch square concrete
piles (including data on single strike
sound exposure level metrics) Chevron
would conduct in-situ measurements
during installation of eight piles. The
SSV testing would be conducted by an
acoustical firm with prior experience
conducting SSV testing. Final results
would be sent to NMFS. Findings may
be used to establish Level A and Level
B isopleths during impact and vibratory
driving. Any alterations to the
shutdown or harassment zones based on
testing data must be approved by NMFS.
The Hydroacoustic Monitoring Plan is
contained on the following NMFS
website: https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
incidental-take-authorizations-
construction-activities.

Negligible Impact Analysis and
Determination

NMFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or

location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Pile driving and extraction associated
with Chevron’s WMEP project as
outlined previously have the potential
to injure, disturb or displace marine
mammals. Specifically, the specified
activities may result in Level B
harassment (behavioral disturbance) for
seven marine mammal species
authorized for take from underwater
sound generated during pile driving
operations. Level A harassment in the
form of PTS may also occur to limited
numbers of two species. No marine
mammal stocks for which incidental
take authorization are listed as
threatened or endangered under the
ESA or determined to be strategic or
depleted under the MMPA. No serious
injuries or mortalities are anticipated to
occur as a result of Chevron’s pile
driving activities.

A limited number of animals (29
harbor seals and 2 harbor porpoises)
could experience Level A harassment in
the form of PTS if they stay within the
Level A harassment zone during impact
driving of 24-inch steel H-piles.
Installation of these piles would occur
over eight days and impact driving will
not be the primary method of
installation. The piles will mainly be
installed only through vibratory driving.
Impact driving will only be used if the
vibrated pile encounters an obstruction
such as an old sunken pile. It is unlikely
that this would occur for all four piles
projected to be installed each driving
day. An assumption of four piles per
day was used to calculate Level A zone
sizes. If four piles did require impact
installation on a single day it is unlikely
that the same individual marine
mammal would be within the relatively
small Level A zone during the
installation of every pile. In most
instances impact driving will not be
required at all. Furthermore, the degree
of injury is expected to be mild and is
not likely to affect the reproduction or
survival of the individual animals. It is
expected that, if hearing impairments
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occurs, most likely the affected animal
would lose a few dB in its hearing
sensitivity, which in most cases is not
likely to affect its survival and
recruitment.

The Level B takes that are anticipated
and authorized are expected to be
limited to short-term behavioral
harassment. Marine mammals present
near the action area and taken by Level
B harassment would most likely show
overt brief disturbance (e.g. startle
reaction) and avoidance of the area from
elevated noise level during pile driving.
Repeated exposures of individuals to
levels of sound that may cause Level B
harassment are unlikely to significantly
disrupt foraging behavior. Thus, even
repeated Level B harassment of some
small subset of the overall stock is
unlikely to result in any significant
realized decrease in fitness for the
affected individuals, and thus would
not result in any adverse impact to the
stock as a whole.

The project is not expected to have
significant adverse effects on affected
marine mammal habitat. The activities
may cause fish to leave the area
temporarily. This could impact marine
mammals’ foraging opportunities in a
limited portion of the foraging range;
but, because of the short duration of the
activities and the relatively small area of
affected habitat, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

The likelihood that marine mammals
will be detected by trained observers is
high under the environmental
conditions described for the project. The
employment of the soft-start mitigation
measure would also allow marine
mammals in or near the shutdown and
Level A zone zones to move away from
the impact driving sound source.
Therefore, the mitigation and
monitoring measures are expected to
reduce the potential for injury and
reduce the amount and intensity of
behavioral harassment. Furthermore, the
pile driving activities analyzed here are
similar to, or less impactful than,
numerous construction activities
conducted in other similar locations
which have taken place with no
reported injuries or mortality to marine
mammals, and no known long-term
adverse consequences from behavioral
harassment.

In summary and as described above,
the following factors primarily support
our preliminary determination that the
impacts resulting from this activity are
not expected to adversely affect the
species or stock through effects on
annual rates of recruitment or survival:

¢ No mortality is anticipated or
authorized;

¢ Anticipated incidences of Level A
harassment would be in the form of a
small degree of PTS to a limited number
of animals;

o Anticipated incidents of Level B
harassment consist of, at worst,
temporary modifications in behavior;

o The relatively short and
intermittent duration of in-water
construction activities

e The small percentage of the stock
that may be affected by project activities
(< 17 percent for all stocks); and

o Efficacy of mitigation measures is
expected to minimize the likelihood and
severity of the level of harassment.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the proposed activity will have a
negligible impact on all affected marine
mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under Section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

Table 14 depicts the number of
animals that could be exposed to Level
A and Level B harassment from work
associated with Chevron’s project. The
analysis provided indicates that
authorized takes account for no more
than 17.4 percent of the populations of
the stocks that could be affected. These
are small numbers of marine mammals
relative to the sizes of the affected
stocks.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has preliminarily
determined that the total taking of
affected species or stocks would not
have an unmitigable adverse impact on
the availability of such species or stocks
for taking for subsistence purposes.

Endangered Species Act (ESA)

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
THAs, NMFS consults internally, in this
case with the ESA Interagency
Cooperation Division whenever we
propose to authorize take for
endangered or threatened species.

No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this action.

Proposed Authorization

As aresult of these preliminary
determinations, NMFS proposes to issue
an IHA to Chevron for conducting pile
driving activities in San Francisco Bay
from June 1, 2018 through May 31,
2019, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.
This section contains a draft of the IHA
itself. The wording contained in this
section is proposed for inclusion in the
IHA (if issued).

1. This Incidental Harassment
Authorization (IHA) is valid from June
1, 2018 through May 31, 2019. This IHA
is valid only for pile driving and
extraction activities associated with
Chevron’s WMEP project.

2. General Conditions.

(a) A copy of this ITHA must be in the
possession of Chevron, its designees,
and work crew personnel operating
under the authority of this IHA.

(b) The species authorized for taking
are of gray whale (Eschrichtius
robustus), bottlenose dolphin (Tursiops
truncatus), harbor porpoise (Phocoena
phocoena), California sea lion
(Zalophus californianus), Northern fur
seal (Callorhinus ursinus), Pacific
harbor seal (Phoca vitulina), and
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Northern elephant seal Mirounga
angustirostris).

(c) The taking, by Level A and Level
B harassment, is limited to the species
listed in condition 2(b). See Table 14 for
number of takes authorized.

(d) The take of any other species not
listed in condition 2(b) of marine
mammal is prohibited and may result in
the modification, suspension, or
revocation of this IHA.

(e) Chevron shall conduct briefings
between construction supervisors and
crews, marine mammal monitoring
team, acoustical monitoring team prior
to the start of all pile driving activities,
and when new personnel join the work,
in order to explain responsibilities,
communication procedures, marine
mammal monitoring protocol, and
operational procedures.

3. Mitigation Measures.

The holder of this Authorization is
required to implement the following
mitigation measures:

(a) Time Restrictions—For all in-water
pile driving activities, Chevron shall
operate only during daylight hours (7:00
a.m. to 7:00 p.m.)

(b) Seasonal Restriction—To
minimize impacts to listed fish species,
pile-driving activities shall occur
between June 1 and November 30.

(c) Establishment of Shutdown
Zone—For all pile driving/removal and
drilling activities, Chevron shall
establish a shutdown zone. The
shutdown isopleths for pinnipeds
(harbor seals, California sea lion,
Northern elephant seal, northern fur
seal) and mid-frequency cetaceans
(common dolphins) shall be set at 35
meters; for high-frequency cetaceans
(harbor porpoises) at 250 meters; and for
low-frequency cetaceans (gray whales)
at 350 meters.

(d) 10-Meter Shutdown Zone—During
the in-water operation of heavy
machinery (e.g., barge movements), a
10-m shutdown zone for all marine
mammals shall be implemented. If a
marine mammal comes within 10 m,
operations shall cease and vessels shall
reduce speed to the minimum level
required to maintain steerage and safe
working conditions.

(e) Establishment of Monitoring Zones
for Level A and Level B—Chevron shall
establish and monitor Level A
harassment zones during impact driving
for harbor seal extending to 183 meters
and harbor porpoise extending to 408
meters. Chevron shall also establish and
monitor Level B harassment zones as
depicted in Table 8.

(f) Soft Start—Chevron shall use soft
start techniques when impact pile
driving. Soft start requires contractors to
provide an initial set of strikes at

reduced energy, followed by a thirty-
second waiting period, then two
subsequent reduced energy strike sets.
Soft start shall be implemented at the
start of each day’s impact pile driving
and at any time following cessation of
impact pile driving for a period of thirty
minutes or longer.

(g) Pre-Activity Monitoring—Pre-
activity monitoring shall take place from
30 minutes prior to initiation of pile
driving activity and post-activity
monitoring shall continue through 30
minutes post-completion of pile driving
activity. Pile driving may commence at
the end of the 30-minute pre-activity
monitoring period, provided observers
have determined that the shutdown
zone is clear of marine mammals, which
includes delaying start of pile driving
activities if a marine mammal is sighted
in the zone, as described below.

(h) If a marine mammal approaches or
enters the shutdown zone during
activities or pre-activity monitoring, all
pile driving activities at that location
shall be halted or delayed, respectively.
If pile driving is halted or delayed due
to the presence of a marine mammal, the
activity may not resume or commence
until either the animal has voluntarily
left and been visually confirmed beyond
the shutdown zone and 15 minutes have
passed without re-detection of the
animal. Pile driving activities include
the time to install or remove a single
pile or series of piles, as long as the time
elapsed between uses of the pile driving
equipment is no more than thirty
minutes.

(i) Non-authorized Take Prohibited—
If a species for which authorization has
not been granted or a species for which
authorization has been granted but the
authorized takes are met, is observed
approaching or within the monitoring
zone, pile driving and removal activities
must shut down immediately using
delay and shut-down procedures.
Activities must not resume until the
animal has been confirmed to have left
the area or an observation time period
of 15 minutes has elapsed.

4. Monitoring.

The holder of this Authorization is
required to conduct visual marine
mammal monitoring during pile driving
activities:

(a) Visual Marine Mammal
Observation—The following visual
monitoring measures shall be
implemented.

(i) Biological monitoring shall occur
within one (1) week before the project’s
start date.

(ii) Monitoring distances, in
accordance with the identified
shutdown zones, Level A and Level B
zones, shall be determined by using a

range finder, scope, hand-held global
positioning system (GPS) device or
landmarks with known distances from
the monitoring positions.

(iii) Monitoring locations shall be
established at locations offering best
views of the monitoring zone.

(iv) At least two PSOs shall be
actively scanning the monitoring zone
during all pile driving activities.

(v) Monitoring shall be continuous
unless the contractor takes a break
longer than 2 hours from active pile and
sheet pile driving, in which case,
monitoring shall be required 30 minutes
prior to restarting pile installation.

(vi) For in-water pile driving, under
conditions of fog or poor visibility that
might obscure the presence of a marine
mammal within the shutdown zone or
Level A zone, the pile in progress shall
be completed and then pile driving
suspended until visibility conditions
improve.

(vii) Monitoring of pile driving shall
be conducted by qualified PSOs, who
shall have no other assigned tasks
during monitoring periods. Chevron
shall adhere to the following conditions
when selecting observers:

(1) Independent PSOs shall be used
(i.e., not construction personnel);

(2) At least one PSO must have prior
experience working as a marine
mammal observer during construction
activities;

(3) Other PSOs may substitute
education (degree in biological science
or related field) or training for
experience; and

(4) Chevron shall submit PSO CVs for
approval by NMFS.

(viii) Chevron shall ensure that
observers have the following additional
qualifications:

(1) Ability to conduct field
observations and collect data according
to assigned protocols;

(2) Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

(3) Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

(4) Writing skills sufficient to prepare
a report of observations including but
not limited to the number and species
of marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

(5) Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time



18826

Federal Register/Vol. 83, No. 83/Monday, April 30, 2018/ Notices

information on marine mammals
observed in the area as necessary.

(b) Hydroacoustic Monitoring.

(i) Sound Source Verification (SSV)
testing shall be conducted as stipulated
in the Hydroacoustic Monitoring Plan.

(ii) Acoustic monitoring shall be
conducted on a minimum of two of each
pile type, except for 24-in square
concrete piles shall require monitoring
of 8 piles.

(iii) Testing shall be conducted by an
acoustical firm with prior experience
conducting SSV testing.

(iv) Final results shall be sent to
NMFS and may be used to establish
shutdown and monitoring isopleths.

(v) Any alterations to the shutdown or
monitoring zones based on testing data
must be approved by NMFS.

5. Reporting.

(a) A draft marine mammal
monitoring report shall be submitted to
NMFS within 90 days after the
completion of pile driving and removal
activities or a minimum of 60 days prior
to any subsequent IHAs. A final report
shall be prepared and submitted to the
NMFS within 30 days following receipt
of comments on the draft report from
the NMFS.

(b) The report shall include an overall
description of work completed, a
narrative regarding marine mammal
sightings, and associated marine
mammal observation data sheets.
Specifically, the report must include:

(i) Date and time that monitored
activity begins or ends;

(ii) Construction activities occurring
during each observation period;

(iii) Weather parameters (e.g., percent
cover, visibility);

(iv) Water conditions (e.g., sea state,
tide state);

(v) Deviation from initial proposal in
pile numbers, pile types, average
driving times, etc.

(vi) For each marine mammal sighting
the following must be recorded:

(1) Species, numbers, and, if possible,
sex and age class of marine mammals;

(2) Description of any observable
marine mammal behavior patterns,
including bearing and direction of travel
and distance from pile driving activity;

(3) Location and distance from pile
driving activities to marine mammals
and distance from the marine mammals
to the observation point;

(4) Estimated amount of time that the
animals remained in the Level A and B
zones

(vii) Description of implementation of
mitigation measures within each
monitoring period (e.g., shutdown or
delay);

(viii) Other human activity in the
area.

(ix) The report must contain a
summary of the following:

(1) Total number of individuals of
each species detected within the Level
A and Level B Zones,

(2) Estimated take extrapolated across
entire Level B zone; and

(3) Daily average number of
individuals of each species
(differentiated by month as appropriate)
detected within the Level B Zone, and
estimated take extrapolated across entire
Level B zone.

(x) If no comments are received from
NMFS within 30 days, the draft final
report shall constitute the final report. If
comments are received, a final report
addressing NMFS comments must be
submitted within 30 days after receipt of
comments.

(c) In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by the IHA (if issued), such
as an injury, serious injury or mortality,
Chevron would immediately cease the
specified activities and report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources, NMFS, and the
West Coast Regional Stranding
Coordinator. The report must include
the following:

(i) Description of the incident;

(ii) Environmental conditions (e.g.,
Beaufort sea state, visibility);

(iii) Description of all marine mammal
observations in the 24 hours preceding
the incident;

(iv) Species identification or
description of the animal(s) involved;

(v) Fate of the animal(s); and

(vi) Photographs or video footage of
the animal(s) (if equipment is available).

(vii) Activities would not resume
until NMFS is able to review the
circumstances of the prohibited take.
NMFS would work with Chevron to
determine what is necessary to
minimize the likelihood of further
prohibited take and ensure MMPA
compliance. Chevron would not be able
to resume their activities until notified
by NMFS via letter, email, or telephone.

(b) In the event that Chevron
discovers an injured or dead marine
mammal, and the lead PSO determines
that the cause of the injury or death is
unknown and the death is relatively
recent (e.g., in less than a moderate state
of decomposition as described in the
next paragraph), Chevron would
immediately report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the West Coast Regional
Stranding Coordinator. The report
would include the same information
identified in section above. Activities

would be able to continue while NMFS
reviews the circumstances of the
incident. NMFS would work with
Chevron to determine whether
modifications in the activities are
appropriate.

(c) In the event that Chevron
discovers an injured or dead marine
mammal and the lead PSO determines
that the injury or death is not associated
with or related to the activities
authorized in the IHA (e.g., previously
wounded animal, carcass with moderate
to advanced decomposition, or
scavenger damage), Chevron would
report the incident to the Chief of the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
and the West Coast Regional Stranding
Coordinator within 24 hours of the
discovery. Chevron would provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS and
the Marine Mammal Stranding Network.

6. This Authorization may be
modified, suspended or withdrawn if
the holder fails to abide by the
conditions prescribed herein, or if
NMFS determines the authorized taking
is having more than a negligible impact
on the species or stock of affected
marine mammals.

Request for Public Comments

We request comment on our analyses,
the draft authorization, and any other
aspect of this Notice of Proposed IHA
for the proposed Chevron WMEP
project. Please include with your
comments any supporting data or
literature citations to help inform our
final decision on the request for MMPA
authorization.

On a case-by-case basis, NMFS may
issue a one-year renewal THA without
additional notice when (1) another year
of identical or nearly identical activities
as described in the Specified Activities
section is planned, or (2) the activities
would not be completed by the time the
THA expires and renewal would allow
completion of the activities beyond that
described in the Dates and Duration
section, provided all of the following
conditions are met:

¢ A request for renewal is received no
later than 60 days prior to expiration of
the current IHA.

e The request for renewal must
include the following:

(1) An explanation that the activities
to be conducted beyond the initial dates
either are identical to the previously
analyzed activities or include changes
so minor (e.g., reduction in pile size)
that the changes do not affect the
previous analyses, take estimates, or
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mitigation and monitoring
requirements; and

(2) A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized.

e Upon review of the request for
renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
remain the same and appropriate, and
the original findings remain valid.

Dated: April 24, 2018.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2018-09033 Filed 4-27-18; 8:45 am]
BILLING CODE 3510-22-P

COMMODITY FUTURES TRADING
COMMISSION

Agency Information Collection
Activities Under OMB Review

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995
(PRA), this notice announces that the
Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and comment. The
ICR describes the nature of the
information collection and its expected
costs and burden.
DATES: Comments must be submitted on
or before May 30, 2018.
ADDRESSES: Comments regarding the
burden estimate or any other aspect of
the information collection, including
suggestions for reducing the burden,
may be submitted directly to the Office
of Information and Regulatory Affairs
(OIRA) in OMB within 30 days of this
notice’s publication by either of the
following methods. Please identify the
comments by “OMB Control No. 3038—
0095.”

¢ By email addressed to:
OIRAsubmissions@omb.eop.gov or

e By mail addressed to: The Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention Desk Officer for the
Commodity Futures Trading
Commission, 725 17th Street NW,
Washington, DC 20503.

A copy of all comments submitted to
OIRA should be sent to the Commodity

Futures Trading Commission (the
“Commission”) by either of the
following methods. The copies should
refer to “OMB Control No. 3038—-0095.”

e By mail addressed to: Christopher
Kirkpatrick, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW,
Washington, DC 20581;

e By Hand Delivery/Courier to the
same address; or

e Through the Commission’s website
at http://comments.cftc.gov. Please
follow the instructions for submitting
comments through the website.

A copy of the supporting statement for
the collection of information discussed
herein may be obtained by visiting
http://RegInfo.gov.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.! The
Commission reserves the right, but shall
have no obligation, to review, pre-
screen, filter, redact, refuse or remove
any or all of your submission from
http://www.cftc.gov that it may deem to
be inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
ICR will be retained in the public
comment file and will be considered as
required under the Administrative
Procedure Act and other applicable
laws, and may be accessible under the
Freedom of Information Act.

FOR FURTHER INFORMATION CONTACT:
Owen J. Kopon, Special Counsel,
Division of Market Oversight,
Commodity Futures Trading
Commission, (202) 418-5360; email:
okopon@cftc.gov, and refer to OMB
Control No. 3038-0095.
SUPPLEMENTARY INFORMATION:

Title: Large Trader Reporting for
Physical Commodity Swaps (OMB
Control No. 3038-0095). This is a
request for extension and revision of a
currently approved information
collection.

Abstract: Part 20 of the Commission’s
regulations (“Reporting Rules’’) requires

117 CFR 145.9.

clearing organizations and any persons
that are “reporting entities” to file
swaps position data with the
Commission. The Reporting Rules
collect clearing member reports from
clearing organizations. The Reporting
Rules also require position reports from
reporting entities for principal and
counterparty positions in cleared and
uncleared physical commodity swaps.
Reporting entities are those persons that
are either “clearing members” or “swap
dealers” that are otherwise not clearing
members. For purposes of part 20,
reporting parties are required to submit
data on positions on a futures
equivalent basis so as to allow the
Commission to assess a trader’s market
impact across differently structured but
linked derivatives instruments and
markets. This renewal updates the total
requested burden based on available
reported data.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. On February 9, 2018,
the Commission published in the
Federal Register notice of the proposed
extension of this information collection
and provided 60 days for public
comment on the proposed extension, 83
FR 5761 (“60-Day Notice”). The
Commission did not receive any
comments on the 60-Day Notice.

Burden Statement: The respondent
burden for this collection is estimated to
be as follows: 2

Estimated Number of Respondents:
4,824.

Estimated Average Annual Burden
Hours per Respondent: 1.57.

Estimated Total Annual Number of
Responses: 38,408.

Estimated Total Annual Burden
Hours: 60,382.

Type of Respondents: Respondents
may include clearing organizations,
persons that are clearing members or
swap dealers that are reporting entities,
and large swap counterparties.

(Authority: 44 U.S.C. 3501 et seq.)

2The burden estimates that appeared in the 60-
day Notice contained a calculation error that
resulted in double counting burden hours, 83 FR
5761 (Feb. 9, 2018). This calculation error has been
corrected and the following adjustments to the
previous burden estimates have been made, as
indicated above: The Estimated Average Annual
Burden Hours per Respondent have been corrected
from 1.55 to 1.57; the Estimated Total Annual
Number of Responses has been adjusted from
56,088 to 38,408; and the Estimated Total Annual
Burden Hours have been adjusted from 86,902 to
60,382.
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Dated: April 25, 2018.
Robert Sidman,
Deputy Secretary of the Commission.
[FR Doc. 2018-09064 Filed 4-27-18; 8:45 am]
BILLING CODE 6351-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

Consumer Advisory Board
Subcommittee Meetings

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice of public subcommittee
meetings.

SUMMARY: This notice sets forth the
announcement of two public
subcommittee meetings of the Consumer
Advisory Board (CAB or Board) of the
Bureau of Consumer Financial
Protection (Bureau). The notice also
describes the functions of the Board its
subcommittees.

DATES: The Consumer Advisory Board
Mortgages and Small Business Lending
Markets subcommittee meeting will take
place on Thursday, May 10, 2018 from
approximately 1:00 p.m. to 2:00 p.m.
eastern standard time via conference
call. The Consumer Advisory Board
Card, Payment, and Deposits Markets
Subcommittee meeting will take place
on Tuesday, May 22, 2018 from
approximately 3:00 p.m. to 4:30 p.m.
eastern standard time via conference
call.

Access: The subcommittee meetings
will be conducted via conference call
and are open to the general public.
Members of the public will receive the
agenda and dial-in information when
they RSVP.

FOR FURTHER INFORMATION CONTACT:
Crystal Dully, Outreach and Engagement
Associate, 202—435-9588, CFPB_
CABandCouncilsEvents@cfpb.gov,
Advisory Board and Councils Office,
External Affairs, 1700 G Street NW,
Washington, DC 20552. If you require
this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 3 of the Charter of the
Consumer Advisory Board states that:
The purpose of the Board is outlined in
section 1014(a) of the Dodd-Frank Act,
which states that the Board shall
“advise and consult with the Bureau in
the exercise of its functions under the
Federal consumer financial laws” and
“provide information on emerging
practices in the consumer financial

products or services industry, including
regional trends, concerns, and other
relevant information.”

To carry out the Board’s purpose, the
scope of its activities shall include
providing information, analysis, and
recommendations to the Bureau. The
Board will generally serve as a vehicle
for market intelligence and expertise for
the Bureau. Its objectives will include
identifying and assessing the impact on
consumers and other market
participants of new, emerging, and
changing products, practices, or
services.

Typically, the subcommittees meet
during the in person advisory group
meetings as well as in between via
conference calls. Each subcommittee
has an advisory group member who
serves as the chair and staff from the
CFPB’s Advisory Board and Councils
Office to assist the chair in conducting
the meeting.

II. Agenda

The CAB Mortgages and Small
Business Lending Markets
subcommittee will discuss two of the
Bureau’s Requests for Information (RFI)
related to the Call for Evidence initiative
by Acting Director Mulvaney. The CAB
Card, Payment, and Deposits Markets
subcommittee will discuss will lessons
learned on designing financial products
and features to meet the needs of
specific targeted vulnerable
populations. Additionally, the
subcommittee will also discuss one of
the Bureau’s Request for Information
(RFT) related to the Call for Evidence
initiative by Acting Director Mulvaney.

Written comments will be accepted
from interested members of the public
and should be sent to CFPB_
CABandCouncilsEvents@cfpb.gov, a
minimum of seven (7) days in advance
of the meetings. The comments will be
provided to the CAB members for
consideration. Persons who need a
reasonable accommodation to
participate should contact CFPB_
504Request@cfpb.gov, 202—435—9EEQ,
1-855-233-0362, or 202—435-9742
(TTY) at least ten business days prior to
the meeting or event to request
assistance. The request must identify
the date, time, location, and title of the
meeting or event, the nature of the
assistance requested, and contact
information for the requester. The
Bureau will strive to provide, but cannot
guarantee that accommodation will be
provided for late requests.

Individuals who wish to join the
Consumer Advisory Board Mortgages
and Small Business Lending Markets
Subcommittee meeting must RSVP via
this link https://goo.gl/ojr1Yj by noon,

May 9, 2018. Individuals who wish to
join the Consumer Advisory Board Card,
Payment, and Deposits Markets
Subcommittee meeting must RSVP to
https://goo.gl/ojr1Yj by noon, May 21,
2018. Members of the public must RSVP
by the due date and must include “CAB
Mortgages and Small Business Lending
Markets” or “CAB Card, Payment, and
Deposits Markets” in the subject line of
the RSVP.

III. Availability

A summary of these meetings will be
available after the meeting on the
Bureau’s website
www.consumerfinance.gov.

Dated: April 24, 2018.
Kirsten Sutton,

Chief of Staff, Bureau of Consumer Financial
Protection.

[FR Doc. 2018—09077 Filed 4-27—-18; 8:45 am|
BILLING CODE 4810-AM-P

DEPARTMENT OF DEFENSE
Department of the Air Force
[Docket ID USAF-2018-HQ-0001]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Air Force,
DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by May 30, 2018.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT: Fred
Licari, 571-372-0493, or whs.mc-
alex.esd. mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Aircraft and Personnel
Automated Clearance System (APACS);
OMB Control Number 0701-XXXX.

Type of Request: New.

Number of Respondents: 492,000.

Responses per Respondent: 1.

Annual Responses: 492,000.
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Average Burden per Response: 30
minutes.

Annual Burden Hours: 246,000.

Needs and Uses: The information
collection requirement is necessary to
obtain PII information which is used by
in-country U.S. Embassy approvers to
grant country travel clearances,
Geographical Combatant Commands
approvers to grant theater travel
clearances and by the Office of Secretary
of Defense for Policy approvers to grant
special area travel clearances. Aircrew
PII information is used for verification,
identification and authentication of
travelers for aircraft and personnel
travel clearances, as required by DoDD
4500.54E, DoD Foreign Clearance
Program.

Affected Public: Individuals or
households.

Frequency: On occasion.
Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Mr. Frederick
Licari.

Written requests for copies of the
information collection proposal should
be sent to Mr. Licari at whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

Dated: April 25, 2018.

Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2018—09009 Filed 4-27-18; 8:45 am]|
BILLING CODE P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Intent To Prepare Draft Supplemental
Environmental Impact Statement for
the Allatoona Lake Water Supply
Storage Reallocation Study and
Updates to Weiss and Logan Martin
Reservoir Project Water Control
Manuals in the Alabama-Coosa-
Tallapoosa River Basin

AGENCY: U.S. Army Corps of Engineers,
DoD.
ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers (USACE), Mobile District,
intends to prepare a Supplemental
Environmental Impact Statement (SEILS)
to evaluate potential changes to the
Water Control Manuals (WCMs) for
three reservoirs in the Alabama-Coosa-
Tallapoosa (ACT) River Basin and to the
Master WCM for the ACT River Basin.
The USACE intends to conduct a water
supply storage reallocation study to
evaluate a March 30, 2018 request by
Georgia and Cobb County-Marietta
Water Authority (CCMWA) for
increased water supply usage at
Allatoona Lake and changed storage
accounting methodology. The Draft SEIS
will be prepared as an integrated
document with the reallocation study.
The reallocation study with the
integrated Draft SEIS will address the
water supply storage request and
updated operating criteria and
guidelines for managing the water
storage and release actions of Federal
water managers and will evaluate the
associated environmental impacts of the
proposed federal action, pursuant to the
National Environmental Policy Act
(NEPA). The USACE also intends to
update the WCMs for the Alabama
Power Company’s Weiss and Logan
Martin Reservoirs in the ACT River
Basin.

ADDRESSES: Environment and Resources
Branch, Planning and Environmental
Division, U.S. Army Engineer District-
Mobile, Post Office Box 2288, Mobile,
AL 36628-0001.

FOR FURTHER INFORMATION CONTACT:
Questions about the NEPA process
should be directed to: Mr. Mike
Malsom, Inland Environment Team,
Environment and Resources Branch,
Planning and Environmental Division,
U.S. Army Engineer District-Mobile,
Post Office Box 2288, Mobile, AL
36628-0001; Telephone (251) 690-2023;
delivered by electronic facsimile at
(251) 694-3815; or by electronic mail:
ACT-ACR@usace.army.mil. You may

also request to be included on the
mailing list for public distribution of
notices, meeting announcements and
documents.

SUPPLEMENTARY INFORMATION:

Background. Eighteen major dams (six
Federal and twelve non-Federal), which
form sixteen reservoirs, are located in
the ACT River Basin. The ACT River
Basin provides water resources for
multiple purposes from northwestern
Georgia down through central Alabama
and to the Gulf Coast at the mouth of
Mobile Bay, extending a distance of
approximately 320 miles and
encompassing an area of approximately
22,800 square miles. Pursuant to Section
7 of the Flood Control Act of 1944, the
USACE prescribes regulations for the
operation of its projects in the ACT
River Basin for their authorized
purposes, and for the non-federal
projects that contain storage for the
purposes of navigation or flood control
(flood risk management), through water
control plans and manuals.

In May 2015, the USACE completed a
long-term effort to update the Master
WCM for the ACT River Basin,
including updated WCMs for all five
USACE projects (Allatoona Dam and
Lake, Carters Dam and Lake, Robert F.
Henry Lock and Dam, Millers Ferry
Lock and Dam and Claiborne Lock and
Dam) and two of four Alabama Power
Company (APC) projects with
navigation or flood control storage (H.
Neely Henry Dam and Lake and R.L.
Harris Dam and Lake). WCMs for the
other two APC projects with navigation
and flood control storage, Logan Martin
Dam and Lake (Reservoir) and Weiss
Dam and Lake (Reservoir), were not
up